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PEEFACE 



In this book an attempt iias been made to bring 
within the compass of one volume all the law, now in 
force, relating to Interpleader in the High Court and 
County Courts. It has been written with the view of 
assisting the practitioner while engaged in the conduct 
of an interpleader matter. 

In Part I. the rules relating to the law and practice o 
Interpleader in the High Court are set out and fully 
annotated. In Part II. the County Court Eules are 
likewise set out and annotated. 

The attention of practitioners is specially directed to 
Part III., which contains advice upon the Conduct of an 
Interpleader Proceeding by a Stakeholder, a Sheriff, a 
Claimant, an Execution Creditor, a Landlord of the 
Execution Debtor, and a Trustee in Bankruptcy, 
respectively. 

I have to acknowledge much assistance in the pre- 
paration of the work. Master Willes Chitty has been 
80 kind as to look through the proof sheets of Part I., 
and thereupon to make certain suggestions for which I 
am much indebted. 

The practical utility of Part II. has been greatly 
increased by reason of assistance kindly extended to 
me by Mr. W. Young Hucks, the High Bailiff of the 
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Clerkenwell County Court, whose extensive knowledge 
of the practice relating to Execution has solved several 
difficult questions for me. 

Part III., in turn, has been much improved by 
suggestions made, with regard to the practice, by 
Mr. J. Woodrow Meakes, whose experience of Sheriff's 
interpleader is probably unequalled. 

And, lastly, I desire to thank my friend Mr. George 
Jones, M.A., M.B., for valuable assistance rendered 
during the preparation of the work. 

S. P. J. MEELIN. 

5, Essex Cottbt, 

Temple, E.G. 

March, 1907. 
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THE 
LAW OF IXTERPLEADEE. 



Ikte^.kleai/z:! in Eiii-lish la vr maj be defined i-. a form 
of relief proviiei tj the rules of ourCoiiTts for a person 
•who is HuL;e'::-ei to adTer~e elaun; in re;pe';t of proj-'errr 
in his posafeSHion, wheireby tne adverse claiiDants are 
broaght 'oefore a Court of Law, and compelled to liui-ate 
their claims bet'^een iLemselvei. and "vrhereby the 
appHeant for relief is rel^ised frcan all liaLilitj. provided 
he r,as in all "ways acted reasonablj and in good faith. 

For a eimi^le example of a iioTip of faxrt- out of wliich 
interpleader proceedings might arise tahe the following : 
.S;oT-'05e A- finds ^pon the highway a Taluable ring, 
•whicrj B. and C. both claim as their property. Here A- 
is liable to restore the ring to the true owner, but he is 
not in a position to decide which of the adverse claimants 
is -.v:h person. In such perplexity be may seek relief 
by way oa interpleader. 

Or snppose that a sheriff, in pursuance of his duty, 
levies execution on goods which are ajiparently the 
property of the execution debtor, and such goods are 
claimed by some third person as his property. Here the 
sheriff, like the finder of the ring, is in peril if he ignores 
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the claim of the third person, and in such case he also 
may obtain relief by instituting interpleader proceedings. 

The two foregoing instances are examples of the 
simplest kinds of cases to which interpleader relief is 
applicable. Instances of a more eomijlex kind are, 
however, arising continually in commercial circles where 
a person may be in much difficulty in deciding what 
course he should properly pursue in regard to property 
which may have come into his possession as a stake- 
holder, banker, carrier, wharfinger, warehouseman, or 
executive officer. For such person in such difficulty, 
however complicated the facts, however great the value 
of the subject-matter, or however many different claimants 
there may be, the safest, speediest, and least costly way 
out of such predicament is usually by way of interpleader. 

Some writers have ascribed the origin of the remedy 
known as interpleader, or " enterpleader," as it was 
formerly termed, to the jurisprudence of the Anglo- 
Saxon period. However this may be, it is at all events a 
matter beyond doubt that our Courts of Common Law 
did grant such relief, in a limited class of cases, from a 
very early date. For example, " enterpleader " relief was 
awarded where an article had come into the applicant's 
possession by accident, or where there was originally a 
joint bailment by two persons, and they subsequently 
claimed redelivery separately and adversely to one 
another. 

Another remedy available in the Courts of Common 
Law, analogous to interpleader, was called " garnish- 
ment." This usually occurred in cases where deeds 
had been deposited with the applicant for relief to await 
the happening of some event whereupon they were to be 
redelivered to one or other of the depositors. The 
applicant upon being sued in detinue by one of the 
depositors pleaded that he did not know whether the 
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said event had happened, wherefore he prayed " garnish- 
ment," so that the other depositor might be summoned 
to show whether it had happened or not. Where such 
reUef was granted the second depositor became defen- 
dant, under the name of " garnishee," in the place of the 
appUcant, who retired from the proceedings just as a 
defendant who obtains interpleader relief does under the 
rules of the present day. 

Owing to the very limited number of cases in respect 
of which the old Courts of Common Law afforded relief 
by way of interpleader, and the pitfalls of the technical 
procedure, which had to be strictly observed, the bulk 
of the prayers for such relief in time came to be made 
to the Court of Chancery, which had assumed a con- 
current jurisdiction in such matters with the former 
Courts. In fact, the relief afforded by the Court of 
Chancery was so much more easily obtained, and was 
applicable to so much larger a number of. cases, that 
eventually it superseded that of the sister Courts almost 
entirely, as it is found that no applications for inter- 
pleader relief appear to have been made in those Courts 
for some time prior to the Interpleader Act, 1831. This 
Act re-established the remedy in the Courts of Common 
Law, and in a much more convenient form than it had 
appeared there in former times. 

The Court of Chancery, as has been already indicated, 
attracted most applicants for interpleader relief by reason 
of the more liberal treatment afforded to them therein as 
compared to the Courts of Common Law. At the same 
time, even on the equitable side, certain conditions had 
to exist before the remedy was available. In all cases it 
was incumbent on an applicant to show upon filing a 
bill of interpleader in Chancery — (1) that he was in 
possession of property which was claimed by two or 
more claimants ; (2) that their claims were derived from 
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a common source ; (3) that he himself claimed no 
interest in the subject-matter ; (4) that he had not 
incurred any independent liability to either of the 
claimants ; and (5) that he did not collude with either 
party, but was ready to dispose of the property as the 
Court might direct. 

The distinction of enacting the first of all interpleader 
statutes belongs to this country. Before this came 
about a Eoyal Commission had been appointed to inquire 
into the practice and jurisdiction of the Courts of Common 
Law. The report of the Commission contained the fol- 
lowing remarks upon the subject of interpleader : — "By 
the common law, if two persons deposited deeds with 
a third, to be redelivered according to the terms of an 
agreement, and one of them brought an action of detinue 
against the depositary, the latter by a process called 
garnishment, which is in effect a notice, might compel 
the other depositor to appear and become defendant in 
the action in his stead ; and if a person were sued in 
separate actions of detinue by two depositors upon such 
a deposit, or by any two persons claiming to be the 
owners of goods which he had found, he might allege 
the deposit, or finding, on the record, and compel them 
to interplead. But as the proceedings by garnishment 
and interpleader were not allowed in any personal action, 
except that of detinue, a form which has of late fallen 
much into disuse, no practical advantage has been 
derived from them in modern times. The only course 
now resorted to for the relief of a person sued, or in 
danger of being sued, by several claimants, is that of 
filing a bill to compel the parties by the authority of a 
Court of Equity to interplead at law. Thus a distinct 
suit is instituted in a Court which has no cognisance 
of the legal remedy of the parties for the purpose of 
obtaining an order with reference to proceedings at law." 
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In 1831 the Interpleader Act came into force with 
liberal provisions for the relief (1) of persons who were 
being sued by one of the claimants, and (2) of sheriffs 
in possession of goods claimed by third parties. In 1860 
the jurisdiction of the Courts of Common Law under the 
Interpleader Act, 1831, was extended by ss. 12 to 18 
of the Common Law Procedure Act, 1860, which provided 
that interpleader would lie " although the titles of the 
claimants to the money, goods, or chattels in question, 
or to the proceeds or value thereof, have not a common 
origin, but are adverse to and independent of one 
another." The Courts were at the same time given a 
very necessary power to order a sale where the goods 
were claimed under a bill of sale. This latter provision 
put an end to the practice, followed by experienced 
execution debtors, of tying up large quantities of goods by 
means of bills of sale for small amounts, thus defeating 
the execution under the old law. 

From 1831 to 1875 stakeholders, and persons in similar 
positions, could obtain interpleader relief either in the 
Court of Chancery or the Courts of Common Law, which- 
ever they preferred. Sheriffs, however, until about 1859 
apparently, could only obtain such relief in the Courts of 
Common Law under the provisions of the Interpleader 
Act, 1831, as it was an old rule in equity that a sheriff 
was precluded from filing a bill of interpleader when 
property taken in execution was claimed by a stranger to 
the writ, because the sheriff had to admit that as to one 
of the claimants he was a wrongdoer. (Slingsley v. 
Boulton (1813), 1 Ves. & B. 334; Onyon v. Washbourne 
(1850), 14 Jur. 497 ; but see Hale v. Saloon, &c., Co. 
(1859), 4 Drew. 500; Child r. Mann (1867), L. E. 3 Eq. 
806.) 

In 1875 the Kule Committee, when drafting the rules 
made under the Judicature Act, provided no new code of 
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rules in connection with interpleader, but they put an 
end to the dual jurisdiction of the Courts of Law and 
Equity in interpleader matters, and provided that, " with 
respect to interpleader, the procedure and practice now 
used by Courts of Common Law under the Interpleader 
Acts 1 & 2 Will. IV. c. 68, and 23 & 24 Vict. c. 126, shall 
apply to all actions and all the divisions of the High 
Court of Justice, and the application by a defendant 
shall be made at any time after being served with a writ 
of summons and before delivering a defence " (R. S. C. 
1875, 0. 1, r. 2), thereby dispensing with the then 
practice of the Court of Chancery, and adopting that 
which had grown up in the Courts of Common Law in 
connection with the Acts of 1831 and 1860. 

In 1883 every statutory provision and every rule 
relating to interpleader in the High Court was repealed 
(except s. 17 of the C. L. P. Act, 1860) by the Statute 
Law Eevision Act, 1883, and a comprehensive body of 
rules, founded to a large extent on the previous regula- 
tions, was provided in the place of what was repealed. 
This body of rules is contained in 0. 57 of the Eules 
of the Supreme Court, 1883, which may now be regarded 
as containing, expressly or by reference, all the existing 
law and practice relating to interpleader in the High 
Court. The County Courts have a separate but similar 
code of interpleader rules in 0. 27 of the County Court 
Eules, 1903 and 1905. 



PART I. 



INTEEPLEADEE IN THE HIGH COUET. 

In this chapter all the Eules of the Supreme Court 
relating to interpleader are set out. Under each rule are 
collected reported cases which assist in the interpretation 
of the terms of the rule. In addition to such cases, 
there are references to other rules limiting or extending 
the effect of the rule under consideration, together 
with occasional notes which may be of assistance to 
those not acquainted with the peculiarities of the practice 
in interpleader. In the interests of those using the book 
in Court, the facts of cases are given somewhat more 
fully than would otherwise be necessary. 



EULES OP THE SUPEEME COUET. 
OEDEE LVII. 

The seventeen rules of this Order, made by the Eule 
Committee in pursuance of powers vested in them by the 
Judicature Acts, have all the force of an Act of Parlia- 
ment. They contain, either expressly or by implication, 
the whole of the provisions relating to interpleader 
relief in the High Court. The Interpleader Act, 1831, 
and those sections of the Common Law' Procedure Act, 
1860, which dealt with interpleader, except s. 17, were 
repealed by the Statute Law Eevision Act, 1883, and 
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concurrently with their repeal the provisions embodied 
in the rules of this Order came into force in lieu 
thereof, and now regulate entirely all interpleader 
proceedings. (Ex parte Mersey Docks and Harbour 
Board, (1899) 1 Q. B. 546.) Hereunder the rules are set 
out and annotated : — 



OEDEE LVII. 

RULE 1. — Eelief by way of interpleader may be 
granted — 

(a) Where the person seeking relief (in this Order 
called the applicant) is under liability for any 
debt, money, goods, or chattels, for or in respect 
of which he is, or expects to be, sued by two or 
more parties (in this Order called the claimants) 
making adverse claims thereto. 



"Relief by way of Interpleader may be 
granted." — These words give the Court or a judge a 
discretionary power to grant relief by way of inter- 
pleader, provided the conditions laid down in rule 2 of 
this Order are fulfilled by the applicant. 

With regard to the meaning of the word "may," it 
has been said that it means " may or may not." It is 
potential; it can never mean "must" or "shall." It 
confers a power simply ; but as to whether there is a 
duty to exercise that power depends on the context. (Ee 
Baker (1890), 44 Ch. D. 268. Of. E. v. Judge Turner, 
(1897) 1 Q. B. 445.) 

The following examples illustrate the principles which 
have guided the Courts in granting or refusing inter- 
pleader relief to persons subjected to two or more adverse 
claims : — 
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CASES IN WHICH RELIEF HAS BEEN 
GRANTED. 

Acceptor of Bill. — Where each of two parties claims 
to be the true holder of the bill. (Gerhard v. Montague 
(1889), 38 W. R. 76.) 

Agent. — Where the principal has created a subsequent 
interest in a third party in respect of property in the 
agent's possession, and both principal and third party 
make claim thereto. (Smith v. Hammond (1833), 
6 Sim. 10.) 

Auctioneer. — Where the contract fails, and both 
parties claim the deposit. (Hoggart r. Cutts (1841), 
1 Cr. cl' Phil. 197.) 

Bailee or Carrier. — These are clearly entitled- to 
relief under the words of this rule and rule 2, infra, 
where subjected to adverse claims against property in 
their possession. 

Banker. — Where moneys or goods deposited are 
claimed by two or more parties. (Crellin r. Leland 
(1842), 6 Jur. 733.) 

Choses in Action. — These may be the subject- 
matter of interpleader proceedings, e.g. shares in a 
company which are claimed by two or more persons. 
(Robinson v. Jenkins (1890), 24 Q. B. D. 275.) 

Damages. — Leave to interplead may be granted 
where a claim for damages is joined. (Attenborough v. 
St. Katherine's Docks (1878), 3 C. P. D. 450; contra, 
Ingham v. Walker (1887), 3 T. L. R. 448.) 

Debtor. — Where the debt is claimed by both the 
creditor and the creditor's assignee, or by the creditor's 
assignee and by the trustee in bankruptcy (Re Hilton 
(1892), 67 L. T. 594) ; and where the creditor has so 
dealt with the debt that the debtor is reasonably in 
doubt as to whom he should pay. (Matthew v. Northern 
Association Co. (1878), 47 L. J. Ch. 562.) 
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Equitable Claims.— Where the matter involves 
equitable claims interpleader will lie, even in the King's 
Bench Division. (Jenkinson v. Bradley & Co. (1887), 
19 Q. B. D. 568; Engelbach v. Nixon (1875), 10 C P. 
645.) 

Executors. — Where debt due by deceased is claimed 
by two parties. (Jones v. Thomas (1854), 4 Myl. & Cr. 
186 ; Wright v. Wood (1827), 4 Euss. 215.) 

Garnishee. — Where attaching order has not been 
made absolute. (See Kandall v. Lithgow (1884), 12 
Q. B. D. 525.) 

Insurance Company. — Where conflicting claims 
are made to moneys payable under fire or accident 
policies, the proper procedure is to interplead, and not 
to pay into Court under the Trustees' Relief Act. (Hay- 
cock's Policy (1875), 1 Ch. D. 611, 45 L. J. Ch. 247; 
Prudential Co. v. Thomas (1867), 3 Ch. App. 74, 45 
L. J. Ch. 247. As to moneys due under life policies, 
see 59 Vict. c. 8 and rules in "' Annual Practice " made 
thereunder.) 

Landlord. — Where adverse claims are made to value 
of tenant right (Evans v. Wright (1865), 13 W. E. 
468) or in respect of a rent-charge. (Vyvyan v. V. 
(1861), SOBeav. 65.) 

Mandamus. — Where a person to whom a writ of 
mandamus is issued himself claims no interest in the 
subject-matter he may in a case of difficulty bring all 
claimants before the Court, and the Court may make 
an order as upon an ordinary interpleader applica- 
tion. (Crown Of&ce Rules, r. 75 of 1886; see also rr. 73 
and 74.) 

Sheriff. — A sheriff may interplead where any claim is 
made (1) to any money, goods, or chattels taken or 
intended to be taken in execution by him, or (2) to the 
proceeds or value of any such goods or chattels, by any 
person other than the person against whom the process 
issued. (See r. 1 (h). For cases where sheriff has been 
refused interpleader relief, see p. 20, infra:) 
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Tenant. — Where the landlord has himself entangled 
his right to recover the rent by selling, mortgaging, 
assigning, or in any ^Yay charging the property or the 
rent, and has thus given rise to opposing claims 
(Cowtan V. Williams (1803), 9 Yes. Jun. 107 ; Bermingham 
V. Tnite (1872), 7 Ir. E. Eq. 221), or where the rent is 
claimed by two parties under different wills. (Townley 
V. Deare (1839), 3 Beav. 213.) 

Warehouseman, — Where there are contending 
claimants for goods warehoused either in private or 
bonded warehouses. (Crawshay v. Thornton (1837), 2 
Myl. & Cr. 1.) 

Wharfinger. — There are numerous cases where 
wharfingers have been allowed relief. (See Ex parte 
Mersey Docks Harbour Board, (1899) 1 Q. B. 546 ; De 
Eothschild r. Morrison, 24 Q. B. D. 750.) 



CASES IN WHICH BELIEF HAS BEEN 
EEFUSED. 

Auctioneer. — Where the buyer sued the auctioneer 
for damages for breach of warranty of a horse, and the 
owner sued for the price, alleging the horse was sound 
when delivered at the auction rooms, it was held that 
interpleader would not lie, as the subject-matters of the 
claims were not the same. (Wright r. Freeman (1879), 
48 L. J. C. P. 276.) 

Bill of Lading. — Where a captain has, or may have, 
rendered his owners liable to the holders of different sets 
of bills of lading in respect of the same cargo, interpleader 
will not lie. (Victor Sohne v. British, &c., Co. (1888), 
W. N. 84.) 

Claimant withdraws. — Where one of the two 
claimants withdraws his claim, or disputes the allega- 
tion that he is a claimant, no case for interpleader is 
made out, unless the applicant can prove the alleged 



12 Interpleader in the High Court. 

claim. (See Sodeau v. Shorey (1896), 12 T. L. E. 
277, 74 L. T. 240; Cook v. Eosslyn (1861), 3 Giff. 
175.) 

Commission Agent. — Where separate claims for 
commission are made by rival house agents with regard 
to the sale of same property, as the claims are distinct, 
and the applicant may be liable to both agents. 
(Greatorex v. Shackle, (1895) 2 Q. B. 249.) 

Damages. — Where one claimant claimed damages for 
misrepresentation, and the other for money received, 
leave to interplead was refused. (Ingham v. Walker 
(1887), 3 Times Eep. 448 ; 31 Sol. Jo. 271.) In another 
case where damages were claimed by one claimant, in 
addition to the goods, interpleader was allowed as to the 
goods, and the action proceeded as to the damages. 
(Attenborough v. St. Katherine's Docks (1878), 3 C.P.D. 
450.) 

Debtor. — Where a debtor has allowed two claimants 
to recover judgment against him, he cannot then inter- 
plead, as they are no longer claiming the same debt. 
(Smith V. Saunders (1877), 37 L. T. 359.) 

Garnishee. — Where the attaching order has been 
made absolute, as the applicant does not then require 
relief, as he can obtain a good discharge from the 
attaching creditor. (See Eandall v. Lithgow (1884), 
12 Q. B. D. 525.) 

Insurance Company. — Where the policy moneys 
were settled by a trust deed, and claims were made by the 
trustees and the cestui que trust. The reason for the refusal 
here was that under the deed the insurance company 
was not bound to see to the application of the money 
and could safely have paid to the trustees. (Glynn v. 
Locke (1842), 3 Dr. & War. 11.) 

No Substantial Dispute. — Where the Court is of 
opinion that there is no substantial dispute, it need not 
direct an interpleader issue, but may make an order at 
once declaring to whom the goods belong. (Discount 
Banking Co. v. Lambard, (1893) 2 Q. B. 829.) 



Okdee LVII. K. 1. 13 

Sheriff. — A sheriff has been refused mterpleader relief 
where he has accepted an indemnity from one of the 
parties (Ostler v. Bower (1836), 4 Dowl. 605) ; also 
where there has been delay on his part in applying for 
relief (Cook r. Allen (1833), 2 Dowl. 11) ; where he has. 
been guilty of dishonesty (Holt i-. Frost, 28 L. J. Ex. 55), 
or misconduct (Lewis c. Jones, 2 M. & W. 203), or 
collusion with either of the parties (Duddin r. Long, 
3 Dowl. 139), or negligence (Brackenbury v. Laurie, 
3 Dowl. 180), or where the only question is one between 
execution creditors as to the priority of their claims, 
under different writs (Salmon v. James, 1 Dowl. 369) ; 
or where goods seized were taken from the custody of 
the law. (Russell r. East A. Ry. Co. (1850), 3 Mac. 
& G. 104). 

SMpmaster.-^ Where rival claimants took proceedings 
against the ship it was held that the captain, being a 
servant, could not interplead, and that the proper parties 
to institute interpleader proceedings in such case were 
the owners. (Sablicieh v. Eussell (1866), L. E. 2 Eq.. 
441). 

Wagering Contracts. — Relief has been refused to. 
the holder of a stake deposited with him to abide the 
result of an illegal race. (Applegarth v. Colley, 2 Dowl. & 
Dowl. 223.) And in a recent case it was laid down by 
the Court of Appeal "that an issue ought not to be 
directed where the claimants of the money deposited 
are the parties to the wager, and appear to be trying to 
get the decision of the Court as to which of them is 
entitled to the stakes." (Schoolbred r. Roberts, (1900) 
2 Q. B. 497; see also Dowson v. Macfarlane (1899), 
81 L. T. 67.) 

"Is under Liability." — The intending applicant 
should satisfy himself, before applying for relief, that 
he really is under liability to one of the claimants, or 
some third person, otherwise he may have his applica- 
tion refused and have to pay all the costs incurred in 
consequence of his abortive application. Where one of 
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the claims is obviously either good or bad interpleader 
will not lie. The law never intended the claimant to 
be relieved from the exercise of sound judgment. Where 
the rights of one of the claimants are clear the applicant 
should pay or hand over the subject-matter to him. It 
is only where conflicting claims are advanced, on which 
he cannot decide without risk, that he should have 
recourse to interpleader relief. (Bishop v. Hinxman 
(1833), 2 Dowl. 133.) 

" Debt, Money, Goods, or Chattels."— The liability 
of the person seeking interpleader relief must relate to 
something coming within the meaning of one of these 
words. They include choses in action, such as shares in 
a limited company (Eobinson v. Jenkins (1890), 24 
Q. B. D. 275); title-deeds to land (Eoberts v. Bell 
(1857), 7 Ell. & Bl. 323); valuable papers (Walker v. 
Ker (1843), 12 L. J. Ex. 204); bills of exchange 
(Gerhard v. Montague, 38 W. E. 76 ; contra. Baker v. 
Bank of Australasia, 1 C. B. N. S. 515.) But they do not 
include a claim for unliquidated damages (Ingham i\ 
Walker (1887), 31 Sol. Jo. 271), nor such intangible 
things as a tenant right, consisting of manure and seed 
in the ground. (Bateman v. Farnsworth (1860), 29 
L. J. Ex. 365.) 

" Is, or expects to be, sued." — Formerly a stake- 
holder had actually to be sued before he could seek to 
interplead. But now under this rule he can do so where 
he expects to be sued. Under the County Court Eules, 
however, a person still has to be a " defendant" before 
he can apply for interpleader relief. (C. C. E., 0. 27, 
r. 15.) Where a person desires to interplead before an 
action has been commenced against him by either of 
the claimants, he must take out an originating sum- 
mons. Such summons, to which the respondent is not 
required to enter an appearance, must be served two clear 
days before the return day. (0. 54, rr. 4 (e) and (/).) 
It may be entitled as follows : " In the matter of the 
Eules of the Supreme Court, 1883 ; and in the matter 
of an application by A. B. for interpleader relief against 
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adverse claims by C. D. and E. F. to certain " (state here 
the subject-matter of the claims), &e. Belief appears 
to be available, however small the value of the subject- 
matter may be. But in an old case where the applica- 
tion for relief was in respect of a sum under £10, it was 
argued that the consideration of such an application was 
beneath the dignity of the Court. (Smith r. Target 
(1796), 2 Anst. 529.) Where the amount in dispute does 
not exceed £500 it may be remitted to a County Court. 
(Jud. Act, 1884, s. 17.) 

"Two or more Parties." — The number of parties 
who may be cited as claimants is unlimited. (Angell v. 
Hadden (1808), 15 Ves. Jun. 245; Ibbotson v. Chandler 
(1841), 9 Bowl. 250; Barebrother v. Beale, 3 Be G. & 
Sm. 637.) 

** Adverse Claims," — The claims must be adverse in 
the sense that they are conflicting and hostile, and are 
such that they cannot, in any circumstances, both hold 
good against the applicant. The claims must negative 
each other. If one can be held valid without invalidat- 
ing the other they are not adverse claims^ and inter- 
pleader will not lie. Moreover, even where the claims 
are adverse, if one claim is obviously good, and the 
other is obviously bad, the remedy of interpleader 
should not be available. (Myers v. United Guarantee 
Co. (1855), 7 Be G. M. & G. 112 ; Eandall v. Lithgow 
(1884), 12 Q. B. B. 525. As to claims which give rise 
to questions of priorities, see Blennerhasset v. Scanlan 
(1826), 2 Moll. 539; Bwoyer v. Britchard (1822), 11 
Frice, 103.) 

Where one firm of auctioneers sued the defendant for 
j£35 agreed commission in respect of the sale of a house, 
and a second firm of auctioneers claimed £25 from the 
defendant for commission in respect of the same sale of 
the same house, it was held that the defendant was not 
entitled to relief by way of interpleader, as the subject- 
matters of the claims were not the same, but were 
distinct and separate. (Greatorex v. Shackle, (1895) 
2 Q. B. 249.) 
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PEESONS WHO MAY BE CLAIMANTS. 

There are certain persons, standing in peculiar posi- 
tions with regard to the subject-matter in question, who, 
although they do not assert themselves to be absolute 
owners, are nevertheless entitled to claim in interpleader. 
The following are examples of exceptional classes of such 
claimants who have been- allowed to appear, or cited to 
appear, in that character : — 

Administrator, Executor, or Trustee. — An ad- 
ministrator may claim as soon as he has taken out 
letters of administration, an executor once he has 
obtained probate, and a trustee under a will upon 
accepting the trust. (See Fenwick v. Laycock (1841), 
2 Q. B. 108; Burke v. Eoutledge (1851), 3 Ir. Jur. 
0. S. 148 ; Hackett v. Webb (1676), Eep. temp. Einch, 
257.) 

Bailee. — Where goods have been lent to the 
claimant. (Green v. Stevens (1857), 2 H. & N. 146.) 

Cestui que trust.- — Where a cestui que trust is in 
possession of goods he has sufficient interest in them to 
maintain a claim in an interpleader proceeding without 
joining the trustee. (Schroeder v. Hanrott (1873), 28 
L. T. N. S. 704.) 

Crown. — Before the Judicature Act, 1873, there was a 
conflict. between the rules of equity and common law as 
to whether the Crown might be placed in the position 
of a claimant in interpleader. In 1843 in the Court of 
Common Pleas it was held that the Crown could not be 
made a claimant, because an order for costs would have 
to be made in the ordinary course of events, and " that 
is never done against the Crown." (Candy v. Maugham 
(1843), 1 D. & L. p. 746.) On the other hand in 1860, 
it was decreed on the equity side that the Crown, upon 
its making an adverse claim to part of the produce of a 
robbery, might bq ordered to interplead. (Eeid v. Steam 
(1860), 6 Jur. N. S. 267.) Now, it is submitted, the rule 
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of equity must prevail by virtue of s. 25 (11) of the 
Judicature Act, 1873. 

Debenture-Holders. — Where goods seized were 
validly charged with the payment of debentures under 
a floating charge, it was held there was no interest of 
the company in them which was available to satisfy the 
judgment debt, and that therefore the claim of the 
debenture-holders must succeed. (Davey v. Williamson, 
(1898) 2 Q. B. 194.) But in such a case as this the 
Court has express power to order a sale under 0. LVII. 
r. 12, where it is shown that such sale would probably 
produce some surplus for the execution creditor. 

Equitable or Second Mortgagee.— Where the 
claimant, having become possessed of the equity of 
redemption in the goods, under a second mortgage, 
claimed the goods seized, he was held entitled to succeed 
as against the execution creditor. He could say to the 
sheriff : " You cannot sell either as against the first 
mortgagee or against me : I have all the property in 
the goods which the first mortgagee has not." (Usher i\ 
Martin (1889), 24 Q. B. D. p. 273.) 

Execution Debtor. — Where the execution debtor 
claims the goods seized, not in his own right, but qua execu- 
tor or trustee for some other person, he may be a claimant. 
(Fenwiek r. Laycock (1841), 6 Jur. 641 ; 2 Q. B. 108.) 

Foreigner resident abroad. — Where the plaintiffs 
sued for goods in the possession of the defendant, and it 
appeared that a foreigner residing out of the jurisdiction 
claimed the right to the same goods and would probably 
sue the defendant in respect of them, the Court gave the 
defendant leave to serve an interpleader summons out of 
the jurisdiction upon the foreigner. The effect of service 
out of the jurisdiction is to give the foreigner notice of the 
proceedings within the jurisdiction, so that he may appear 
and prosecute his claim, or, if he does not aj^pear, so that 
any future claim prosecuted by him against the defendant 
in respect of the subject-matter of the action within the 
jurisdiction may be barred. (Credits Gerundeuse v. Van 

M.I. 
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Weede(1884),12Q.B.D.171. ButseeEeBusfield,32Ch.D. 
451.) As to Scottiab and Indian claimants, see Stevenson 
V. Anderson, 2 V. & B. 407, and E. and W. India Dock 
Co. r. Littledale, 7 Hare, 57, respectively. 

Infant. — An infant may make a claim, or be made a 
claimant. (Claridge r. Collins (1839), 7 Dowl. 698.) 

Landlord. — A landlord is entitled to be paid whatever 
rent is due before the execution creditor gets any part of 
the proceeds of the execution. (8 Anne, c. 14 ; 0. XXVII. 
r. 5, County Court Rules ; County Courts Act, 1888, s. 
160.) But where the execution creditor alleges fraudulent 
collusion between the landlord and the tenant, with the 
view of defeating the execution, the landlord may be 
made a claimant. (Tooke v. Finley (1821), Eowe's Eep. 
426.) And where the execution creditor contends that 
no rent is really due, or that the goods seized are not 
subject to the landlord's right of distress, the landlord 
may be made a claimant. (See Hughes ?•. Smallwood 
(1890), 25 Q. B. D. 306.) 

Lieu, — A person who has a lien on the goods seized is 
entitled to claim, and, if he proves his lien, to a verdict 
on the issue. (Rogers r. Kennay (1846), 9 Q. B. 592 ; 
see also Levasseur v. Mason, (1891) 2 Q. B. 73.) 

Liquidator. — A liquidator of a foreign company, 
appointed by a foreign Court, who claimed goods in the 
hands of a receiver in London was allowed to interplead. 
(Levasseur v. Mason, (1891) 2 Q. B. 73.) 

New Claimant. — Where a new claimant appears, 
and lays claim to the goods seized, the issue may be 
amended by joining him as a party, although it has 
been finallv drawn up. (Bird v. Matthews (1882), 46 
L. T. 512.) 

Partner. — Where execution was levied upon partner- 
ship goods, and within fourteen days of the sale one of 
the partners presented his petition in bankruptcy, and a 
receiving order was made against him, it was held that 
the official trustee of the insolvent partner was not 
entitled as against the execution creditor to the net 
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proceeds of the sale in the hands of the sheriff. (Dibb 
V. Brooke, (1894) 2 Q. B. 838; see also Holmes r. 
Mentze (1835), 4 Dowl. 300; Anon. (1875), W. N. 
204.) 

Receiver or Trustee in Bankruptcy.— An official 
receiver may be a claimant in an interpleader issue. 
(Levasseur v. Mason, (1891) 2 Q. B. 73 ; Dibb v. Brooke, 
(1894) 2 Q. B. 338; Purkiss r. Holland (1887), 1 Sol. 
Jl. 702.) 

Solicitor. — Where the proceeds of an action are the 
subject-matter of the interpleader a solicitor may make 
a claim based on his lien for costs of such action. 
(Jones r. Turnbull, 2 M. & W. 601.) 

Substituted Claimant. — -Where a new claimant 
appeared and applied that he might be substituted for 
the original claimant, who refused to proceed with the 
issue, a rule for effecting the substitution was granted. 
(Lydal v. Biddle (1836), 5 Dowl. 244.) 

Trustee of Settlement. — The trustee of a settle- 
ment may be a claimant, and his claim will not be 
defeated because of the non- joinder of a co-trustee. 
(Bradley r. James (1876), 10 Ir. E., C. L. 441.) 

RULE 1. — (b) Where the applicant is a sheriff or other 
officer charged with the execution of process by 
or under the authority of the High Court, and 
claim is made to any money, goods, or chattels 
taken or intended to be taken in execution under 
any process, or to the proceeds or value of any 
such goods or chattels by any person other than 
the person against whom the process issued. 

" SheriflF." — By this rule the right of a sheriff to 
relief by way of interpleader, first given by the Act of 
1831, is continued. The present tendency of the Courts 

2 
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is to be more liberal in relieving the sheriff than was 
formerly the case. (Holt v. Frost (1858), 28 L. J. Ex. 
55 ; 3 H. & N. 821.) But in some cases, not within the 
rules, the sheriff cannot be relieved but must do as he 
formerly did, " take good advice and do the best he can." 
(Bateman v. Farnsworth (1860), 29 L. J. Ex. 365.) 

Under s. 6 of the Interpleader Act, 1831, which was 
similar in substance to the above rule, the sheriff was 
refused relief in the following cases : — "Where he had not 
got the goods in question actually in his hands on the 
date of his application. (Scott v. Lewis (1835), 2 C. M. 
& E. 289 ; Holton v. Guntrip (1887), 3 M. & W. 145 ; 
Moore v. Hawkins (1895), 43 W. E. 235.) Where he has 
delivered up possession of joari of the goods seized to the 
claimant. (Braine v. Hunt, 2 D. P. C. 391.) Where he 
has already paid over the proceeds of the execution to 
the execution creditor. (Anderson v. Calloway (1832), 

1 C. & M. 182 ; 1 D. P. C. 636 ; Inland v. Bushell (1836), 

2 H. & W. 118 ; 5 D. P. C. 147.) Where the claimant 
claims in respect of rent interpleader does not usually 
lie. (Haythorn r. Bush (1834), 2 D. P. C. 641 ; Bateman 
V. Farnsworth (1860), 29 L. J. Ex. 865. But see Home v. 
Tooke (1821), Eowe's Eep. 426.) Where a claimant set up 
a claim under a bill of sale, dated after the levy, relief 
was refused and the sheriff was ordered to pay the execu- 
tion creditor's costs. (In re Sheriff of Oxon (1837), 6 
Dowl. 136 ; cf. Allen r. Evans (1833), 3 L. J. Ex. 58.) 
And where there has been dishonesty, misconduct, collu- 
sion, negligence, delay, or other irregularity on the part 
of the sheriff or his officers interpleader will not lie. 
(See Holt V. Frost (1858), 28 L. J. Ex. 55 ; Lewis ?;. Jones 
(1836), 2 M. & W. 203 ; Murrietta v. S. A. Co. (1898), 62 
L. J. Q. B. 396; Brackenbury r. Laurie (1834), 8 Dowl. 
180; Cook r. Allen (1832), 2 Dowl. 11.) 

"Or other Oiiicer." — These words have been held 
to include a lord of the manor (Ibbotson v. Chandler 
(1841), 9 Dowl. 250) ; a coroner when he has a sheriff's 
duties to perform (Quinton v. Butt (1860), 5 Ir. Jur. 
N. S. 130) ; and a receiver appointed by the Court. 
(Levasseur v. Mason, (1891) 2 Q. B. 73.) 
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"High Court."— By s. 93 of the Bankruptcy Act, 
1883, and the rules made thereunder, the Bankruptcy 
Court was united to and consolidated with the Supreme 
Court. The Bankruptcy Court has jurisdiction to make 
interpleader orders. (In re Buck (1879), 10 Ch. D. 575.) 

" Claim is Made." — It would appear from these 
words, read with Eule 16, infra, that a sheriff is not 
entitled to interplead until the property seized, or intended 
to be seized, is claimed in writing by a third party. 
Upon receipt of the claim he should give notice imme- 
diately to the execution creditor of the adverse claim, 
otherwise his application for relief may be refused on 
the ground of delay, "for his delay may cause great 
mischief, as by the absolute stoppage of a lawful trade." 
(Tufton V. Harding (1859), 6 Jur. N. S. 116.) 

"Intended to be Taken in Execution." These 
words were taken from s. 6 of the Interpleader Act, 1881. 
In one case where a sheriff sought relief under that 
section it was said he was well justified in coming to the 
Court before he puts himself, by an actual seizure, under 
circumstances which might perhaps subject him not only 
to an action for the value of the goods, but also to 
damages for taking them (Day v. Carr (1852), 7 Ex. 
883) ; and in another it was suggested that cases may 
arise in which great injustice would be done if the Court 
refused to interfere before the sheriff had seized. (Lea 
r. Eossi (1855), 11 Ex. 13; 24 L. .J. Ex. 280.) 

' ' Proceeds." — Where a sheriff seized goods and a third 
party claimed them, and under protest paid out the sheriff, 
the money so paid to the sheriff was held to be "pro- 
ceeds" of goods taken in execution, and therefore could 
be the subject-matter of interpleader proceedings under 
this rule. (Smith v. Critchfield (1885), 14 Q. B. D. 873.) 

"Any person other than the person against 
whom the process issued." — These words do not 
preclude the execution debtor claiming the goods qua 
executor or trustee (Fenwick /■. Laycock (1841), 6 Jur. 
341 ; 2 Q. B. 108) ; or, apparently, qua any other 
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character than the one in which he is the execution 
debtor. As to a claim by a partner where the partner- 
ship goods are seized for the debt of another partner, see 
Holmes v. Mentze (1835), 4Dowl. 300, and note in (1875) 
W. N. 204. And as to the claim of the assignee, of the 
execution debtor, who is claiming for the benefit of the 
creditors, see Admitt r. Hands (1887), 56 L. T. 870. 

How Interpleader Summons affects Rights of 
Execution-Creditor. — Where goods have been seized in 
execution, and have been claimed before any return is 
made to the writ, and thereupon an interpleader 
summons has been taken out and is pending, the 
judgment creditor is not in a position to issue execution 
for the amount of the judgment debt, and therefore is 
not entitled to serve a bankruptcy notice on the judgment 
debtor. (Ee Follows, (1895) 2 Q. B. 521.) 

RULE 2. — The applicant must satisfy the Court or a 
judge by affidavit or otherwise : — 

(a) That the applicant claims no interest in the 

subject-matter in dispute, other than for charges 
or costs ; and 

(b) That the applicant does not collude with any of 

the claimants ; and 

(c) That the applicant, except where he is a sheriff or 

other officer charged with the execution of process 
by or under the authority of the High Court who 
has seized goods and who has withdrawn from 
possession in consequence of the execution creditor 
admitting the claim of the claimant under Kule 16 
of this Order, is willing to pay or transfer the 
subject-matter into Court or to dispose of it as 
the Court or a judge may direct. 
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" Affidavit." — When a sheriff appKes for inter- 
pleader rehef he need not, as a general rule, file an 
affidavit in support of his application. If he do so 
without the Court expresslj' requiring it he will not be 
allowed the costs of it, the affidavit in his case being m, 
mere form, as no one can suppose that the sheriff can 
have any personal interest in the matter. The proper 
thing for him to do is to wait till he sees that an affidavit 
is necessary, then he can obtain an adjournment and 
file one. (Sfcocker v. Heggerty (1892), 67 L. T. 27.) The 
necessitj' for an affidavit on the part of the sheriff 
usually arises where there are exceptional circumstances, 
or where the conduct of the sheriff is in some way 
attacked. 

Wh.0 should make the Affidavit.— When the 

applicant is a stakeholder expecting to be sued, or a 
defendant agaifist whom an action has already been 
commenced, an affidavit must be made, and the applicant 
should make it himself, if possible, proving the matters 
required by this rule. Where the affidavit was made by 
the applicant's solicitor it was held not sufficient. 
(Wood V. Lyne (1850), 4 De G. & Sin. 16; contra, Webster 
V. Delafield (1849), 7 C. B. 187.) But where the applicant 
was abroad, and the matter pressing, an affidavit by his 
solicitor was allowed. (Larabrie v. Brown (1857), 
1 De G. & J. 204.) The affidavit may be made by one 
or more of several partners in a firm (Glover c. 
Eeynolds (1867), 16 L. T. N. S. 84); by an agent 
(Nelson r. Barter (1864), 2 Hem. & M. 334) ; or by the 
secretary or the solicitor of a corporation, if the facts are 
well within their personal knowledge. (Great 8. & W. Ey. 
r. Corry (1867), Ir. E. 1 Eq. 225 ; Bignold r. Audland 
(1840), 11 Sim. 28.) 

In an old case where the affidavit was not regular, the 
Court, suspecting fraudulent collusion, ordered an inquiry 
into the circumstances, and the report confirming the 
suspicion, the application was dismissed with costs. 
(Dungey r. Angove (1789), 2 Ves. Jun. 303.) 

There is no need for any affidavit on the part of the 
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execution creditor, or of the plaintiff in any action 
pending against the appHcant for interpleader relief. 

"That the Applicant claims no Interest in 
the Subject-Matter." — The applicant must stand per- 
fectly indifferent between the two contending claimants. 
He should not be interested in the subject-matter of the 
application, nor in the success of either party to the issue 
contemplated. Therefore where the applicants had 
entered into an agreement under which tliey would have 
to pay £80,000 in the event of the success of one of the 
claimants, instead of £100,000 in case the other claimant 
was successful, it was held by the Divisional Court that 
the applicant was not entitled to interplead on the ground 
that he was not disinterested. (Murrietta v. S. American 
Co. (1893), 62 L. J. Q. B. 396.) 

In one case which has not yet been expressly over- 
ruled, brought under the Interpleader Act, the maker of 
a promissory note was refused relief because " it was a 
matter of interest to him to know to whom he was 
to pay over the money." (Newton v. Moody (1839), 
7 Dowl. 582.) 

" Other than for Charges or Costs." — Formerly 
the rule that an applicant must not be interested in the 
subject-matter was so strictly observed that where an 
auctioneer claimed a right to deduct his commission, or a 
wharfinger or common carrier his charges, interpleader 
relief was refused. Soon after the passing of the Inter- 
pleader Act, however, this rule was somewhat relaxed, 
and relief was granted in 1834 in a case where the 
applicant claimed a lien on the goods in their hands for 
freight paid and storage as against the claimants. 
(Cotter T. Bank of England (1834), 2 Dowl. 728.) And 
in 1863 an auctioneer was allowed to interplead in 
respect of purchase moneys in his hands, although he 
claimed the right to deduct his charges for'commission. 
(Best r. Hayes (1863), 1 H. & C. 718.) 

The costs and charges of the applicant may now be 
made a first charge upon the subject-matter in dispute. 
See per Brett, L.J., in Attenborough r. St. Katharine's 
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Docks Co., 3 C. P. D. at p. 466.) If the subject-matter is a 
sum of money, the applicant is usually ordered to pay it 
into Court less the amount of his charges and the costs 
of the application for relief. If it is goods, the successful 
claimant may be ordered to pay the charges before it 
is handed over. Ultimately the unsuccessful claimant 
usually has to pay the costs of the application to the 
successful claimant. 

The Court has power at the trial of the issue to make 
an order, under Eule 15 of this Order, against one or more 
of the claimants for payment of the " charges " of a 
wharfinger, or any such person, who has interpleaded. 
(De Eothschild i: Morrison (1890), 24 Q. B. D. 750.) 

" Applicant does not collude." — Collusion, in the 
sense in which it is used in this Order, does not 
necessarily involve anything morally wrong, or contain 
any suggestion of fraudulent conduct. Giving an in- 
demnity is not in itself morally wrong or fraudulent, but 
such an act has been held equivalent to collusion. If 
the applicant has identified himself in interest with one 
or other of the parties, or has bound himself to " play 
the game " of one of the claimants so as to place himself 
in a position of partiality, he is not entitled to claim the 
benefits of interpleader relief. (Murrietta r. South 
American Co. (1893), 62 L. J. Q. B. 396 ; Tucker v. Morris 
(1832), 1 Cr. & M. 73.) 

But the objection that a stakeholder has, by taking 
an indemnity from one of two rival claimants, disentitled 
himself to interpleader relief, because he has thus 
identified himself with, and must be taken to " collude " 
with, the claimant who gave the indemnity, cannot be 
raised by that claimant himself. (Thompson v. Wright 
(1884), 13 Q. B. D. 682. Cf. Belcher r. Smith (1832), 
9 Bing. 82.) 

Collusion on part of Sheriff. — Where the sheriff, 
having seized goods in execution, delivered up part of 
the goods to the claimant, he was held to have colluded 
with the claimant, and was refused interpleader relief. 
(Braine r. Hunt (1834), 2 Dowl. 391.) And a sheriff who 
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takes an indemnity, or is otherwise associated with one 
side, may preclude himself from relief. (See Ostler v. 
Bower (1836), 4 Dowl. 605 ; Duddin r. Long (1834), 
3 Dowl. 139; Cox v. Balne (1845), 14 L. ,T. Q. B. 396.) 

"That the Applicant is willing to pay or 
transfer the Subject-matter," — The applicant's 
affidavit will be defective unless it offers to place the 
money or goods at the disposal of the Court. It is not 
enough to promise to hand over the subject-matter to 
the successful claimant, he must bring it in before he 
takes any step in the proceedings. (Meux r. Bell (1883), 
6 Sim. 175.) 

Interpleader relief may be refused unless the applicant 
admits liability for the full amount claimed. It has 
been said that there is good reason for this, as other- 
wise the interpleader proceedings would not dispose of 
the whole matter, as there would still be an outstanding 
controversy between the applicant and one of the 
claimants. Moreover, a claimant should not be com- 
pelled thus to divide his claim, and be obliged to litigate 
it in two separate proceedings. (Diplock r. Hammond 
(1853), 23 L. J. Ch. 550.) 

On the other hand, in a more recent case, it has been 
held that a debtor against whom an action has been 
brought, and who has had notice of an assignment of 
the debt, may interplead as to part only of the claim, 
and may dispute the residue. His application for relief 
may either be made in the action under 0. LVII. rr. 1 and 4, 
or by a separate proceeding under s. 25, sub-s. 6, of the 
Judicature Act, 1873. But if the interpleader order be made 
on such separate proceeding under the Judicature Act, 
1873, the judge making the order has no power to stay the 
proceedings in an action already commenced against the 
debtor. (Beading r. London School Board (1886), 16 
Q. B. D. 686.) In this case the applicants had admitted 
liability to their creditor, or his assignee, as to £861, but 
pleadednever indebted as to £115, the balance of theclaim. 

The Court may make an order in a convenient case 
for the subject-matter to be deposited with any person 
who all the claimants agree is a proper person to 
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receive it. (See Powell r. Sonnet (1826), 3 Euss. at 
p. 563.) 

Forms. — For forms of affidavits see Forms Nos. 2, 
4, 7, 21, 23, 28, 34, in Appendix. 

RULE 3. — The applicant shall not be disentitled to 
relief by reason only that the titles of the claimants have 
not a common origin, but are adverse to and independent 
of one another. 

Before the Interpleader Act, 1831, it was, in equity, 
necessary for the titles of the contending claimants to be 
connected by reason of both being derived from a 
common source, or the one being derived from the other. 
There had to be privity of some kind or another 
between the claims. This " manifest imperfection of 
equity jurisprudence " probably arose originally in the 
Court casting about for some reason to base a refusal 
to a tenant's application for interpleader relief when 
harassed by conflicting demands for rent. (See Handcock 
V. Shaen (1701), 1 Colles, 122; Dungey v. Angove (1789), 
2 Yes. Jun. 303.) And between 1831 and 1860 it appears 
to have been a moot point whether privity was necessary. 
However, to remove any doubt, s. 12 of the Common Law 
Procedure Act, 1860, followed now by this rule, was 
enacted, enabling relief to be given although the claims 
had not a common origin. (See Meynell v. Angell (1862), 
32 L. J. Q. B. 14 ; James v. Pritchard, 7 M. & W. 216 ; 
Turner r. Mayor of Kendal, 13 M. & W. 171.) 

RULE 4.— Where the applicant is a defendant, 
application for relief may be made at any time after 
service of the writ of summons. 

"Application for Relief may be made at any 

Time.' —These words do not mean that a defendant may 
delay his application until he sees how the trial is 
tending, or until verdict or judgment is given against 



28 Intbepleader in the High Court. 

him, for he will then be too late. (Crickmore v. 
Freestone (1871), 40 L; J. Ch. 137.) 

Where the defendant is aware at the time of service 
of the writ of the existence of a claim which is adverse 
to that of the plaintiff he should apply for relief 
immediately. Where he improperly delays he will be 
ordered to pay the costs of the action, which has been 
commenced, down to the time at which the interpleader 
order has been made. Vexatious conduct whereby need- 
less expense is occasioned ought to be visited in all cases 
with costs against him. (Searle v. Mathews (1883), 
W. N. 176, 19 Q. B. D. 77, note ; Crawford v. Fisher 
(1840), 1 Hare, 436.) 

Where a defendant has permitted two claims for the 
same debt to ripen into separate judgments he will be 
refused relief. If it were otherwise, an interpleader issue 
would become in effect an appeal from a judgment 
already recovered. (Larabrie v. Brown (1857), 1 De G. 
& J. 204.) 

On the other hand, where the action was confined to 
the mere quantum of the liability, a defendant, after a 
verdict against him at law, was allowed to maintain a 
bill of interpleader. (Hamilton r. Marks (1852), 5De G. 
& Sm. 638.) 

Where, as sometimes happens, the second claimant 
does not appear until late in the proceedings, the defen- 
dant should explain in his affidavit the reason for his 
belated application. The application should be entitled 
in the action which is pending, thus : " Between A. B., 
plaintiff, and ¥. Z., defendant, and C. D., claimant." If 
there be more than one cause or matter pending, the 
application should be entitled in them all. (Beading v. 
London School Board (1886), 16 Q. B. D. 686.) 

RULE 5. — The applicant may take out a summons 
calling on the claimants to appear and state the nature 
and particulars of their claims, and either to maintain 
or relinquish them. 
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" Summons." — Interpleader proceedings are instituted 
by the applicant for relief taking out a summons. The 
summons is returnable at chambers before a master. No 
appearance need be entered by the respondent. (0. LIV. 
r. -i if).) The claimants must be served personally. 

Where the applicant is a defendant in an action which 
is pending the application is entitled in that action, but 
where the applicant is not a defendant the summons must 
be an originating summons. In the Chancery Division 
originating summonses are issued at the Court, &c., 
Department, Central Office, in the King's Bench Division 
at the Summons and Order Department, Central Office. 

District Registry. — A district registrar has power 
to make an interpleader order in any " cause or matter 
proceeding in " his registry. But district I'egistries, 
with the exception of those of Manchester and Liverpool, 
do not appear to have any power to issue an originating 
summons to an applicant who applies for interpleader 
relief, under Eule 1 hereof, before he is actually sued. 
Apart from this, which is apparently a casus omissus, a 
district registrar now has the same jurisdiction in 
interpleader as a master, who in turn has the same 
jurisdiction as a judge at chambers. (See 0. XXXV. 
r. 5 (/), which was added for the purpose of rendering 
obsolete the case of Hood r. Yates, (1894) 1 Q. B. 240 ; 
see also Townend r. Kirkham, (1898) 1 Q. B. 51.) 

Service out of Jurisdiction. — The cases relating 
to service of an interpleader summons out of the juris- 
diction are difficult to reconcile. Where in 1884 a 
ih'fendant in an action pending applied for leave to serve a 
copy of an interpleader summons on a foreigner residing 
out of the jurisdiction the application was allowed, on 
the ground apparently that the object of the service 
was only to give notice of the proceedings. (Credits 
Gerundeuse r. Van Weede, 12 Q. B. D. 171.) But in 
1886 the Court of Appeal held that it could not order 
service of an originating summons out of the jurisdic- 
tion, as 0. XI., which governs service out of the juris- 
diction, applies only to a ivrit of summons. (Re Busfield 
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(1886), 32 Ch. D. 123.) Since this decision the practice 
of judges in chambers has been to refuse applications for 
leave to serve interpleader summonses out of the juris- 
diction. It is submitted, however, that, as the decision 
in this case only referred to an originating summons, it 
should not affect the applications of defendants in actions 
under 0. LVII. r. 4. In such applications the procedure, 
followed in Credits Gerundeuse v. Van Weede, of serving 
a copy of the interpleader summons on the foreign 
claimant to inform him of the proceedings, might be 
adopted. Indeed, Cotton, L.J., in his judgment in the 
case of Ee Busfield, more or less approved of such a 
course when he said, dealing with the order made in 
Credits Gerundeuse r. Van Weede, " that the decision 
may, perhaps, be supported on the ground that the 
object of service was not to give jurisdiction over the 
party served, but only to give him notice of a proceeding 
affecting his rights, that he might if he pleased come in 
and defend them, and it is on this that Baron Pollock 
rests his judgment." (See also Van der Kan v. 
Ashworth (1884), W .N. 58 ; Ee La Compagnie Generale, 
&c. (1891) 8 Ch. 451 ; City of Dublin Steam Packet 
Co. r. Cooper, (1899) 2 Ir. E. 381 ; Belmonte v. Aynard 
(1879), 4 C. P. D. 221, 352 ; Eschger r. Morrison (1890), 
6 T. L. E. 145.) 

Retainer of Execution Creditor's Solicitor. — A 

solicitor who has recovered judgment for a client under an 
ordinary retainer should always obtain further express 
instructions before he embarks on interpleader pro- 
ceedings on his client's behalf. When execution is 
levied and a claimant intervenes the question arises 
whether it is worth while contesting such claim, and on 
this question the client is clearly entitled to exercise his 
own judgment. As a reasonable man he may well 
decide to give way, and to refuse to stake the cost and 
anxiety of a second litigation against the chance of 
success. Proceedings in interpleader are substantially a 
second action. (James* r. Eicknell (1887), 20 Q. B. D. 
164.) 
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" Particulars of their Claims." — The claimant in 
his affidavit should state the nature, and give particulars, 
of his claim. He must show a prima facie case, otherwise 
the Court may forthwith make an order declaring him, 
and all persons claiming under him, for ever harred 
against the applicant. 

A successful claimant is only entitled to such sum as 
he has claimed in his particulars of claim on which the 
order was made. So where the claim is composed of 
several items the affidavit in support should give full 
and exact particulars of what is claimed, otherwise the 
claimant runs the risk of an order confining his right to 
what his affidavit demands. (Hockey v. Evans (1887), 
18 Q. B. D. 390.) And where a Divisional Court allowed 
one of the claimants in an interpleader issue to add to 
his claim for the goods certain further claims dehors the 
issue, the Court of Appeal discharged the order, as being 
made without jurisdiction. (Eschger r. Morrison (1890), 
6 Times Rep. 145.) 

Where a claimant only claims part of the goods seized 
he should clearly state this in his affidavit. Where he 
omits to do this, and an issue is consequently directed 
as to the ownership of the whole of the subject-matter, 
he may be ordered to pay part or even the whole of the 
costs of the issue under the power given to the Court by 
Rule 14 of this Order. 

It has been held that a sheriff is not bound to furnish 
a claimant with particulars of the goods he has seized, 
because it would be a great burden upon him and put 
him in great difficulties if he were obliged to describe 
each article he has seized in order to satisfy anyone 
who might come forward as a claimant. (Bauly (•. 
Ki-ook (1891), 65 L. T. 377.) 

Form. — For forms of claimant's affidavit see Form 
No. 4 in Appendix. 

RULE 6. — If the application is made by a defendant 
in an action, the Court or a judge may stay all further 
proceedings in the action. 
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Stay of Action. — Where an application for inter- 
pleader relief is granted, all further proceedings in any 
action which may he pending against the applicant, 
whether sheriff or stakeholder, in respect of the subject- 
matter, will usually be stayed as a matter of course by 
the order which directs the issue, or the judge, under 
the provisions of the next rule, may substitute the third 
party claiming as defendant in the action which is 
pending. 

Under a writ against a son, the sheriff seized goods 
belonging to the father, in whose house the son lived. 
The father gave verbal notice to the sheriff that he 
claimed the goods, and the next day the sheriff issued an 
interpleader summons. Meanwhile the father had com- 
menced an action against the sheriff alone, claiming an 
injunction to restrain him from remaining in possession, 
and the judge granted the injunction. The sheriff 
appealed, and, there being no misconduct on the part of 
the sheriff, it was held that the action was premature, 
that the father ought to have waited to see the result of 
the interpleader proceedings, and that he must bear his 
own costs of the motion for the injunction in both Courts. 
(Hilliard r. Hanson (1882), 21 Ch. D. 69.) 

Where an action has been commenced the application 
for a stay should be entitled in the action. (Eeading r. 
London School Board (1886), 16 Q. B. D. 686.) 

Where an interpleader order is made on a separate 
proceeding under s. 25 (6) of the Judicature Act, 1873, 
the judge making the order has no power to stay the 
proceedings in an action already commenced against the 
debtor. For this reason the application for interpleader 
relief should be made in the action itself, as the action 
can then be stayed by virtue of this rule. (Reading v. 
London School Board (1886), 16 Q. B. D. 686.) 

RULE 7. — If the claimants appear in pursuance of 
the summons, the Court or a judge may order either that 
any claimant be made a defendant in any action already 
commenced in respect of the subject-matter in dispute in 
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lieu of or in addition to the applicant, or that an issue 
between the claimants be stated and tried, and in the 
latter case may direct which of the claimants is to be 
plaintiff, and which defendant. 

" Judge may order." — Under this rule the Court 
may order that the second claimant be made defendant 
in lieu of, or in addition to, the applicant. Or alterna- 
tively it may direct that an issue be stated between the 
two claimants. This latter course is the one more usually 
followed, and in some cases it is the more equitable 
course, inasmuch as the burden of proof can then be 
placed upon the party who should properly bear it. 

Where it appears on the return of the interpleader 
summons that the claim of one of the claimants, as it is 
put forward in his affidavit, is clearly invalid, frivolous, 
subordinate to, or in any way insupportable as against the 
claim of the other claimant, the latter should object to 
the applicant's right to interplead, and ask for an imme- 
diate order of payment or transfer to himself. (Des- 
borough V. Harris (1855), 5 De G. M. & G. 439 ; Glynn 
r. Locke (1842), 8 Dr. & War. 11.) 

Form of Order. — The usual form of order may be 
varied in a proper case, e.g. where a Court receiver was a 
claimant the customary order that he should bring a sum 
of money into Court as security was varied by a direction 
that he, as officer of the Court, should keep the goods 
subject to the further order of the Court. (Purkiss v. 
Holland (1887), 31 Sol. Jo. 702.) 

The order made on the hearing of a sheriff's inter- 
pleader summons generally provides — that the sheriff 
shall withdi-aw on the claimant giving security ; that the 
sheriff shall sell where security is not forthcoming ; that 
the parties proceed to the trial of an issue ; that one 
claimant shall be the plaintiff and the other the defen- 
dant in the issue ; who shall prepare the issue ; what the 
question in issue really is ; time of return ; whether" 
with or without a jury ; place of trial ; mode of trial ; 

M.I. » 
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that any action pending be stayed, or, that no action be 
brought against the sheriff; directions as to costs of 
summons and any other questions. (See Crump v. 
Day (1847), 4 C. B. p. 761.) 

Forms. — For various forms of orders made on inter- 
pleader summons see Nos. 8, 9, 10, 11, 12, 13, 14, 15, 16, 
18, 24, 25, 26, 27, 29, 32, 35, in Appendix. 

Defendant in lieu of Applicant. — Where a claim- 
ant is substituted for the applicant as defendant in an 
action already commenced, the Court has no power upon 
directing the issue to impose conditions upon a claimant, 
■without his consent, which limit his defence to such 
grounds as could have been raised by the original defen- 
dant in the action. The words "in lieu of" mean 
"instead of," and not "in the exact position of." 
(Gerhard v. Montague (1889), 61 L. T. 564 ; 38 W. E. 76.) 

"That an Issue between the Claimants be 
stated." — Where the facts are in dispute the usual 
order made upon the hearing of an interpleader summons 
is that an issue be stated. The real object of the issue 
is to inform the conscience of the Court, and unless it is 
framed with the view of meeting the real questions 
likely to arise, it may result in prolonged or abortive 
proceedings. 

"The form of the issue varies according to the circum- 
stances of the case in question. 

Where a sheriff seizes property in the possession of the 
execution debtor- the issue may be " whether at the time 
of the seizure the goods seized, or any part thereof, were 
the property of the claimant as against the execution 
creditor." In such a case the onus is on the claimant 
to justify his claim. 

But where the sheriff seizes property in the possession 
oj the claimant on the allegation of the execution creditor 
that it is the property of the debtor, the issue may be 
" whether at the time of the seizure the goods seized or 
any part thereof were the property of the execution 
debtor as against the claimant." The onus here should 
be put on the execution creditor to justify his seizure 
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of goods not in the possession of the execution debtor ; 
this would be done by directing the execution creditor 
to be plaintiff in the issue. 

"Where money realised by a sheriff by the sale of 
partnership goods was claimed by a receiver of one of 
the partners, who shortly afterwards was adjudged 
bankrupt, the issue was " whether the money now in 
the hands of the sheriff is the property of the claimant 
as against the execution creditors." (Dibb v. Brooke, 
(1894) 2 Q. B. 338.) 

Where a receiver appointed by the Court interpleaded 
the issue was whether the claimant, a liquidator, or 
the creditors who had obtained a receiving order, were 
entitled to the amount of a balance which had come to 
the hands of the receiver. (Levasseur v. Mason, (1891) 
2 Q. B. 73.) 

Where the issue contains no limitation of the title 
which a claimant is to be allowed to set up to the pro- 
perty in question, it is open to him to set up any ground 
by which he may support his case. (Re Hilton (1892), 
67 L. T. 594.) 

But where the question on the issue was "whether 
the goods seized were the goods of the claimant," it was 
held that the claimant could not give evidence that they 
were not the execution debtor's goods, but was limited 
to evidence showing that they were his (the claimant's) 
goods. (Green v. Eogers, 2 Car. & K. 148.) A claimant, 
who is not in possession of the goods when seized, must 
recover upon the strength of his own title, and not upon 
the weakness or want of title of the execution creditor. 
All evidence which does not go to prove the title of the 
claimant is irrelevant. It is no concern of the claimant 
that some third party's goods have been seized. (Eichards 
r. Jenkins (1887), 18 Q. B. D. 451 ; Jennings v. Mather, 
(1901) 1 Q. B. 108.) 

But where the claimant was a second mortgagee of the 
goods seized, it was held that he could set up the jus tertii 
to the extent of saying to the execution creditor and the 
sheriff: "You cannot sell either as against the first 
mortgagee or as against me. I have all the property in 
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the goods which the first mortgagee has not." (Usher v. 
Martin (1889), 24 Q. B. D. 272, per Mathew, J.) 

Forms. — For forms of issue see Forms Nos. 17, 30, 31, 
86, and 37 in Appendix. 

Procedure upon Issue. — The ordinary provisions 
relating to discovery and inspection apply to inter- 
pleader issues. Unless the Order directs trial by jury, 
the issue must be tried before a judge alone. It has 
now become the practice to entitle all proceedings in the 
issue, and not in the original action. Where the value 
of the subject-matter is under ;£50 the matter will 
generally be tried summarily at chambers. (Eule 8, 
infra). 

" Which of the Claimants is to be PlaintiflF, and 
which Defendant."— This matter is one of importance, 
as it involves questions as to the onus of proof, security 
for costs, and the right to begin. Moreover, if the 
wrong party is directed to be plaintiff it may be a ground 
for a new trial if it appears that a substantial injury has 
thereby been done. (Edwards r. Matthews (IB-JY), 
16 L. J. Ex. 291.) 

The proper course to take in directing the issue is to 
put in the position of plaintiff the party upon whom the 
substantial onus of proof should properly rest. In 
sheriffs' cases, where the property has been seized in 
possession of the execution debtor, the adverse claimant 
as a general rule is made plaintiff in the issue. It lies 
on the claimant to prove clearly that the goods are his, 
because possession by the debtor is prima facie evidence 
of title in him. (Yorke v. Smith (1851), 21 L. J. Q. B. 53 ; 
Bentley v. Hook (1834), 4 Tyr. 229, 2 Dowl. 339.) 

But where the goods are seized while in the possession 
of the claimant, and the claimant's affidavit shows a 
good title which is not derived, directly or indirectly, 
from the execution debtor, and the execution creditor 
fails to show that the goods seized have recently been in 
the possession of the execution debtor, then the claimant 
may justifiably claim that the onus of proof should be 
placed on the execution creditor to justify his seizure, 
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and that with this purpose in view he should be made 
plaintiff in the issue. (See Gerhard v. Montague (1889), 
61 L. T. 564.) 

Where desirable the plaintiff in the original action may 
be made defendant in the interpleader issue subsequently 
directed. (Ehodes r. Dawson (1886), 16 Q. B. D. 548.) 

Security for Costs. — It frequently happens that in 
interpleader issues each party is as much a plaintiff as 
the other. Therefore in deciding questions as to security 
for costs, although the ordinary rules are applicable, 
they are subject to some qualifications in favour of the 
party who is nominally the plaintiff in the interpleader 
issue. On the one hand, unless he is the party actually 
moving the proceedings, he should not be ordered to give 
security ; on the other hand, he is entitled to ask that 
the nominal defendant in the issue should be directed to 
give security if he can show that the defendant's claim 
or conduct has made necessary the proceedings in inter- 
pleader. That is to say, the party responsible for the 
institution of the interpleader proceedings may be 
ordered, in a proper case, to give security for costs, but 
the same cannot be required from the party compelled 
to litigate, although nominally he stands in the place of 
the plaintiff. 

In considering whether parties to an interpleader issue 
ought to be required to give security for costs, the rules 
applicable to ordinary litigants ought to be observed ; 
and in applying those rules the question, whether a 
party to such an issue is to be treated as a plaintiff' or as 
a defendant, must be decided by the real merits of the 
case and not by the mere form of the issue itself. 
(Ehodes v. Dawson (1886), 16 Q. B. D. 548.) 

In an interpleader issue both the plaintiff and the 
defendant are really in a position similar to that of the 
plaintiff in an ordinary action, and, therefore, the 
defendant in the interpleader issue may be ordered to 
give security for costs in any case in which a plaintiff 
tnay be so ordered, and the rule, that a defendant cannot 
be compelled to give security for costs, does not apply. 
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(Tomlinson v. Land and Finance Corporation (1884), 
14 Q. B. D. 539; Williams v. Crosling (1847), 
3 C. B. 957.) 

Where one of the defendants in an interpleader issue, 
obtained by a stakeholder, is really interested in the 
result thereof as a plaintiff, he is not entitled to call 
upon the plaintiff in the issue to give security for costs 
upon the ground that the latter is a foreigner residing 
abroad. (Belmonte v. Aynard (1879), 4 C. P. D. 221, 352, 
commented on in Tomlinson v. Land, &c., Corporation, 
supra). But in an earlier case a claimant who was 
substituted for the defendant, a stakeholder, under an 
interpleader rule, was held entitled to call upon a foreign 
plaintiff for security for costs. (Benazecb v. Bessett 
(1845), 1 C. B. 818.) 

Whether a claimant who is insolvent should be ordered 
to give security for costs in an interpleader issue will 
depend on the particular circumstances of each case. 
(Cf. Eidgway v. Jones (1860), 29 L. J. Q. B. 97, and 
Tanner v. European, &c., Co. (1866), L. B,. 1 Ex. 261.) 

Where an interpleader proceeding was directed by the 
Court to proceed in the name of a bankrupt trustee as 
plaintiff against an assignee, the plaintiff's cestui que 
trust was ordered to give security for the costs of the 
defendant, as she was the party beneficially interested 
in the result. (Frost v. Heywood (1848), 2 Dowl. & 
Dowl. 801.) 

Where both the claimant and the execution creditor 
were out of the jurisdiction, the Court refused to order 
the execution creditor, who was nominally defendant in 
the issue, to give security for costs. (Workmeister v. 
Healy (1876), 10 Irish E. C. L. 450.) 

In cases where there is just and reasonable ground for 
each party fearing that they will not get their costs, if 
successful, it is submitted that both parties could be 
ordered to give security under Eule 15 of this Order. (See 
La Compagnie G6n6rale, &c., (1891) 3 Ch. p. 458.) 
Both parties are actors, and are therefore quasi-plaintiffs, 
the claimant by making his claim and the execution 
creditor by levying his execution. 
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In any cause or matter in which security for costs is 
required the security shall be of such amount and be 
given at such times and in such manner and form as the 
Court or a judge shall direct. (0. LXY. r. 6.) 

RULE 8. — The Court or a judge may, with the consent 
of both claimants or on the request of any claimant, if, 
having regard to the value of the subject-matter in dis- 
pute, it seems desirable so to do, dispose of the merits 
of their claims, and decide the same in a summary 
manner and on such terms as may be just. 

This rule is a re-enactment of the provisions of s. 1 of 
the Interpleader Act, s. 14 of the Common Law Procedure 
Act, 1860, and 0. LIV. r. 2 (b) of the Eules of the Supreme 
Court, 1875. It empowers the tribunal to dispose of 
interpleader matters in a summary manner where it 
appears desirable so to do. 

" Court or a Judge." — The rules relating to inter- 
pleader provide in many cases for jurisdiction being 
exercised by " the Court or a judge." It has been said 
that these words were used in the rules because the rules 
applied to all the divisions, and in the common law 
divisions it was not always possible to get a judge in 
chambers. The words "the Court" mean the Court 
sitting in banc, that is, a judge or judges in open Court ; 
and "a judge" means a judge sitting in chambers. 
(Ee B., (1892) 1 Ch. p. 463.) Where, therefore, these 
words are used, a jurisdiction is given to a judge in 
chambers. A master in the King's Bench Division can 
exercise all the jurisdiction of a judge in chambers in 
interpleader matters except as set out below. (See also 
0. LIV. r. 12.) 

The respective jurisdictions of a judge at chambers, a 
master of the Supreme Court, and a district registrar in 
interpleader proceedings are almost co-extensive by 
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virtue of the provisions of Orders XXXV. and LIV. But 
the following distinctions may be noted : — 

Judge at Chambers. — A summary decision of a 
judge at chambers is Unal and conclusive, and no appeal 
lies from such a decision, even though the parties con- 
sent and the judge gives special leave to appeal. (Lyon 
V. Morris (1887), 19 Q. B. D. 139.) Moreover, the 
determination of a judge at chambers, on the request of 
any claimant, not to direct an issue, but to dispose of the 
matter summarily, is not appealable. (Bryant r. Beading 
(1886), 17 Q. B. D. 128. See also Van Laun v. Baring, 
(1903) 2 K. B. 277; Harbottle r. Eoberts (1905), 
74 L. J. K. B. 810.) In short, every decision of a judge 
at chambers in an interpleader matter, when he does 
not direct an issue or a special case, is a summary 
decision, and no appeal will lie from what he has thus 
decided (Ee Tarn, (1893) 2 Ch. 280), unless it is a 
bankruptcy matter. (Ex parte Streeter (1881), 19 Ch. D. 
216.) It should be mentioned that these decisions only 
apply to appeals by " claimants," so a sheriff can always 
appeal against a summary decision, as he is neither a 
" party " nor a " claimant " within s. 17 of the C. L. P. 
Act, 1860, and Eule 11 of this Order. (Smith r. Darlow 
(1884), 26 Ch. D. 605 ; 53 L. J. Ch. 696.) 

Master of Supreme Court. — The interpleader juris- 
diction of a master of the Supreme Court is now the 
same as a judge at chambers, except that a summary 
decision given by him is subject to an appeal to a judge 
at chambers. (Webb v. Shaw (1886), 16 Q. B. D. 658 ; 
Clench v. Dooley (1887), 56 L. T. 122.) And a master 
has no power to award costs relating to matters outside 
the interpleader proceedings. (See Hansen v. Maddox 
(1883), 12 Q. B. D. 100 ; Hartmont v. Foster, 8 Q. B. D. 
82, Eule 15, infra.) 

District Registrar. — A district registrar has the 
same jurisdiction, in interpleader matters, as* a master 
of the Supreme Court, provided the matter arises out of 
an action proceeding in his registry. That is to say, an 
interpleader summons may be issued out of a district 
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registry if the matter arises out of an action pending 
there, but it does not appear that an originating summons 
may be issued where an apphcant desires to anticipate 
action by applying for immediate rehef from adverse 
claims. Manchester and Liverpool registries, however, 
are empowered to issue originating summonses. (See 
0. XXXV. r. 6 (/), which was added for the purpose of 
rendering obsolete the case of Hood v. Yates, (1894) 
1 Q. B. 210. See also Townend v. Kirkham, (1898) 
1 Q. B. 51.) 

' ' Consent of bothClaimants." —Where the claimants 
consent to the matter being decided in a summary manner 
there is no appeal, except from the master to a judge, as 
the decision of a judge at chambers is final and con- 
elusive, and no appeal lies even with leave. (Lyon v. 
Morris (1887), 19 Q. B. D. 139.) 

" Or on the Request of any Claimant." — It would 
appear from the express terms of this rule that "the 
consent of both claimants, or the request of one claimant," 
was a condition precedent to the right of the Court or a 
judge to decide the matter in a summary manner. (See 
Topham r. Greenside (1888), 37 Ch. JD. p. 294 ; Har- 
bottle V. Eoberts (1905), 74 L. J. K. B. 310 : Curlewis v. 
Pocock (1836), 5 Dowl. 881; Harrison v. Wright (1845), 
13 M. & W. 816.) 

"Value of the Subject-matter." — The jurisdiction 
given by this rule to dispose of an interpleader matter 
in a summary manner is not limited by any rule of 
practice to cases in which the value of the subject- 
matter in dispute does not exceed £50. A mere rule 
of practice cannot limit the substantive provisions of 
statutory rules. (Harbottle v. Eoberts (1905) , 74 L. J. K. B. 
310.) Prior to the above decision it had become a 
recognised practice at chambers not to dispose of claims 
summarily where the value ^as over £50. (Victor v. 
Cropper (1886), 3 T. L. E. 110.) 

" Decide the same in a Summary Manner." — 

Where it is decided to have the matter disposed of in a 
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summary manner the summons is usually adjourned in 
order to enable the claimants to produce their evidence. 

The object of this provision for the summary disposal 
of interpleader matters is to save expense which a small 
property is not able to bear. (Dodds v. Shepherd (1876), 
1 Ex. D. 75.) And the matter, in a proper case, will be 
decided summarily in spite of objection from one of the 
claimants. (Bryant v. Beading (1886), 17 Q. B. D. 128.) 

"Where the matter turns on a question of law, and the 
facts are not in dispute, the judge may order that a 
special case be stated for the opinion of the Court under 
rule 9, infra. 

But where the Court is of opinion that there is no 
substantial dispute, it need not adjourn the matter nor 
direct an issue, but may make an order at once declaring 
to whom the goods belong. (Discount Banking Co. v. 
Lambarde, (1893) 2 Q. B. 329 ; 63 L. J. Q. B. p. 23.) 

Order made on Summary Disi)osition.— Unless 

the order made on the summary disposition of the matter 
has the consent of one at least of the parties expressed 
upon it, it may be held bad as an order, although it may 
be supported as an award between the parties. (Harrison 
V. Wright, 13 M. & W. 816.) 

For forms of such orders see Nos. 14, 27, and 35 in 
Appendix. 

RULE 9. — Where the question is a question of law, 
and the facts are not in dispute, the Court or a judge 
may either decide the question without directing the trial 
of an issue, or order that a special case be stated for 
the opinion of the Court. If a special case is stated, 
0. XXXIV. shall, as far as applicable, apply thereto. 

This rule re-enacts the substance of ss. 15 and 16 of 
the Common Law Procedure Act, 1860. It applies only 
to matters in which the facts are not in dispute, and in 
such a case the judge may either decide the question of 
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law or construction himself, or state a case for the 
Divisional Court. 

Where it appears that there is any question of law 
which it would be convenient to have decided before 
any evidence is given or any question or issue of fact is 
tried, the judge may direct such question of law to be 
raised for the opinion of the Court, and stay all such 
proceedings as the decision of such question of law may 
render unnecessary. (See 0. XXXIV. r. 2.) 

'_' Decide the Question without directing the 
Trial of an Issue." — Where in interpleader proceedings 
a judge decides the question, as a question of law, under 
this rule, without directing an issue or stating a special 
case, his decision is a summary decision within the 
meaning of the Common Law Procedure Act, 1860, s. 17, 
and therefore is not subject to appeal. (Ee Tarn, (1893) 
2 Ch. 280.) Therefore where the judge elects, as he may 
under this rule apart from the request of any claimant, to 
decide the question of law forthwith without directing the 
trial of an issue, no appeal will lie from his decision, even 
though he gives leave to appeal, the Court of Appeal having 
no jurisdiction to entertain the appeal. (See Van Laun r. 
Baring, (1903) 2 K. B. 277.) Under Rule 8 of this Order 
the consent of both claimants, or the request of one 
claimant, is a condition precedent to the jurisdiction of 
the judge to dispose of an interpleader matter in a 
summary manner. No such consent or request would 
appear necessary under this rule before the judge may 
elect to decide the question as a question of law. 

" Special Case." — The parties to any cause or 
matter may concur in stating the question of law arising 
therein in the form of a special case for the opinion of 
the Court. (0. XXXIV. r. 1.) 



RULE 10. — If a claimant, having been duly served 
with a summons calling on him to appear and maintain, 
or relinquish, his claim, does not appear in pursuance of 
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the summons, or, having appeared, neglects or refuses to 
comply with any order made after his appearance, the 
Court or a judge may make an order declaring him, and 
all persons claiming under him, for ever barred against 
the applicant, and persons claiming under him, but the 
order shall not affect the rights of the claimants as 
between themselves. 

This rule provides for cases where a claimant, or 
alleged claimant, fails to appear on the return of the 
summons, or fails to obey an order made after his 
appearance in the interpleader proceedings. 

"Make an Order declaring him . . . for ever 
barred." — This order will merely have the effect of 
preventing the claimant who is barred from ever again 
making any claim against the applicant in respect of 
the subject-matter of the interpleader proceedings. It 
does not in any way affect the rights of the claimants as 
between themselves. That is to say, the order itself 
cannot be pleaded by the successful claimant as having 
vested in him the ownership of the property in question. 

The order will relieve the harassed stakeholder, debtor, 
or officer from the claim of one of the claimants whom 
he has summoned to appear in the interpleader pro- 
ceedings. The primary object of such proceedings is to 
protect the applicant from adverse claims which he 
cannot himself safely adjudicate upon, not to finally 
decide which of the claimants is really entitled to the 
subject-matter, although as a matter of practice the 
property is almost always transferred to the claimant 
who appears without prejudice to the rights of the 
claimants between themselves. (See Stevenson v. Ander- 
son (1814), 2 V. & B. 410, 13 E. E. 126 ; Hodges v. 
Smith (1787), 1 Cox, 357.) 

In an interpleader proceeding in bankruptcy, however, 
a person against whom an order is made on his default 
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in appearing may appeal from the order on its merits. 
(Ex parte Streeter, 19 Ch. D. 216.) 

Claimant's Liability for Costs. — ^Where in inter- 
pleader proceedings by a stakeholder the second claimant 
does not propose to litigate his claim seriously, he would 
he well advised in not appearing to the interpleader 
summons at all. If he does appear, he may be mulct in. 
the costs of the whole proceedings ; if he does not 
appear, it would seem from the authorities that the Court 
has no power to order him to pay costs. In Eooda v. 
Gun and Shot Co. (1873), 28 L. T. 635, the claimant's- 
attorney appeared on the return day of the interpleader 
summons without any affidavit, and, after listening to the 
statement of the defendant's case, he said he would 
consent to an order barring his claim, but asked that the 
order might provide that no action should be brought by 
or against either party in respect of the goods in question. 
The claim had been persisted in until the moment of the 
hearing. The judge made an order barring the claimant, 
and directed him to pay all the costs. Upon appeal this 
order was affirmed ; and it was said that, although a judge 
has no jurisdiction to order the claimant to pay the costs 
of interpleader proceedings unless he appears to litigate 
his claim, these facts raised a question for his discretion, 
as to whether this was such an appearance. (Cf.. 
Grazebrook v. Pickford (1842), 10 M. & W. 279.) 



RULE 11. — Except where otherwise provided by 
statute, the judgment in any action or on any issue 
ordered to be tried or stated in an interpleader pro- 
ceeding, and the decision of the Court or a judge in a 
summary way, under Eule 8 of this Order, shall be final 
and conclusive against the claimants, and all persons 
claiming under them, unless by special leave of the Court. 
or judge, as the case may be, or of the Court of Appeal. 
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This rule, which was intended to provide for the right 
of appeal in interpleader matters, is an example of the 
inconvenient results consequent upon legislation by 
reference. Its ambiguous terms have given rise to many 
difficult questions of construction, the elucidation of 
which has involved considerable litigation, and upon 
which there has been some difference of judicial 
opinion. 

The varying jurisdictions of Courts, judges, masters, 
district registrars, and arbitrators ; the various ways of 
trying and disposing of interpleader matters; together 
with the provisions of 0. LVII. complicated by s. 17 of 
the Common Law Procedure Act, 1860, and other 
statutes relating to appeal, make the subject of appeal in 
interpleader one of exceptional difficulty. 

Lord Justice Lopes, in dealing with an appeal from a 
summary decision by a judge at chambers on an inter- 
pleader summons, said : " Eule 11 of 0. LYII. is one 
which, I may fairly say, is somewhat difficult to under- 
stand, but I think the intention was to preserve existing 
legislation. It becomes, therefore, necessary to consider 
what provisions were in force at that time. The Inter- 
pleader Act, 1831, provides by s. 1 for orders in inter- 
pleader matters by consent. It enacts by s. 2 that the 
decision of a Court or judge in a summary manner shall 
be final and conclusive. The result of the Act, therefore, 
was to give a summary jurisdiction to a judge at 
chambers from which there was no appeal. That, in 
my view, was the law existing at the time when Eule 11 
of 0. LVII. came into force in 1883. The Statute Law 
Revision Act, 1883, seems to me to repeal the statute of 
1831 on the ground that its provisions were preserved 
by the Judicature Eules and Orders. But s. 17 of the 
Common Law Procedure Act, 1860, was also in force at 
that time, and is included in the exception at the 
beginning of Eule 11 of 0. LVII. It is said that s. 17 
only applies to the preceding fourteenth section of the 
same statute, which gives jurisdiction when the amount 
in dispute is small, and one party consents, and does not 
apply to summary decisions made by the consent of 
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both parties. It must, however, be borne in mind that 
the object of s. 14 was to give increased power to the 
Court or judge. I cannot understand why the limited 
interpretation is to be put on s. 17, and I think that 
section must apply to every exei-cise of summary juris- 
diction, not merely under s. 14 of the same Act, but 
under the previous Act, the place of which is now taken 
by the rules of 0. LVII." (Lyon v. Morris (1887), 
19 Q. B. D. p. 149.) 

In this case, Wills, J., in considering whether there 
was any right of appeal, said : " The whole question, to 
my mind, is a legal puzzle, and there is great difficulty." 
(Ibid. p. 145.) 

" Except where otherwise provided by 
Statute." — These ambiguous words, which have given 
rise to much difficulty, have been held to govern the 
whole of the subsequent part of the rule. (Van Laun v. 
Baring, (1903) 2 K. B. 277.) And it has been said that 
they must be read as meaning " except where the right 
of appeal is given by statute." (Webb v. Shaw, 
16 Q. B. D. 658.) 

The statutory provisions which are, or may, perhaps, 
be referred to in these words, and thereby made part of 
the rule, are s. 17 of the Common Law Procedure Act, 
1860 ; s. 104, sub-s. 2, of the Bankruptcy Act, 1883 ; 
rule 353 of the Bankruptcy Rules, 1886 ; sections 19, 49, 
and 50 of the Judicature Act, 1873 ; s. 20 of the Appellate 
Jurisdiction Act, 1876 ; and s. 5 of the Judicature Act, 
1894. These are fully set out below : — 

Common Law Procedure Act, 1860, s. 17. — The 

judgment in any such action or issue as may be directed 
by the Court or judge in any interpleader proceedings 
and the decision of the Court or judge in a summary 
manner shall be final and conclusive against the parties 
and all persons claiming by, from, or under them. 

Bankruptcy Act, 1883, s. 104, sub-s. 2.— Orders 
in bankruptcy matters shall, at the instance of any 
person aggrieved, be subject to appeal as follows: (b) 
An appeal shall lie from the order of the High Court to 
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Her Majesty's Court of xippeal. (See Ex parte 
Streeter (1881), 19 Ch. D. 216, a case decided under s. 71 
of the Bankruptcy Act, 1869, re-enacted by this section.) 

Bankruptcy Rules, 1886, rule 353. — When no 
other provision is made by the Act or these rules, the 
present law, procedure, and practice in bankruptcy 
matters shall, in so far as applicable, remain in force. 
And save as provided by these rules, or rules amending 
them, the Eules of the Supreme Court shall not apply to 
any proceeding in bankruptcy. 

Judicature Act, 1873, s. 19. — The Court of Appeal 
shall have jurisdiction and power to hear and determine 
appeals from any judgment or order, save as hereinafter 
mentioned, of Her Majesty's High Court, or of any 
judges or judge thereof, subject to the provisions of this 
Act, and to such rules and orders of Court for regulating 
the terms and conditions on which such appeals shall be 
allowed as may be made pursuant to this Act. 

For all the purposes of and incidental to the hearing 
and determination of any appeal within its jurisdiction, 
and the amendment, execution, and enforcement of any 
judgment or order made on any such appeal, and for the 
purpose of every other authority expressly given to the 
Court of Appeal by this Act, the Court of Appeal shall 
have all the power, authority, and jurisdiction by this 
Act vested in the High Court of Justice. (See Dawson 
('•. Fox (1885), 14 Q. B. D. 377.) 

Judicature Act, 1873, s. 49. — No order made by 
the High Court or any judge thereof by the consent of 
parties, or as to costs only, which by law are left to the 
discretion of the Court, shall be subject to any appeal 
except by leave of the Court or judge making such order. 
(See Eade v. Winser, 47 L. J. C. P. 584.) 

As to motions for new trials see Judicature Act, 
1875, s. 33. 

Judicature Act, 1873, s. 50.— Every order made 
by a judge of the High Court in chambers, except orders 
made in the exercise of such discretion as aforesaid, may 
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be set aside or discharged upon notice by anj' Divisional 
Court, or by the judge sitting in Court, according to the 
course and practice of tlie division of the High Court to 
which the particular cause or matter in which such order 
is made may be assigned ; and no appeal shall lie from 
any such order, to set aside or discharge which no such 
motion has been made, unless by special leave of the 
judge by whom such order was made, or of the Court of 
Appeal. (See Dodds v. Shepherd (1876), 1 Ex. D. 75.) 

Appellate Jurisdiction Act, 1876, s. 20. — Where 
by Act of Parliament it is provided that the decision of 
any Court or judge the jurisdiction of which Court or 
judge is transferred to the High Court of Justice is to be 
final, an appeal shall not lie in any such case from the 
decision of the High Court of Justice, or of any judge 
thereof, to Her Majesty's Court of Appeal. (See Ee Tarn, 
(1893) 2 Ch. 280 ; Waterhouse v. Gilbert, 15 Q. B. D. 569.) 

Judicature Act, 1894, s. 5. — The power to make 
rules conferred by the Judicature Acts, 1873 to 1891, 
shall include power to make rules with respect to the 
matters contained in and regulated by the enactments 
described in the schedule to this Act. (See Van Laun r. 
Baring, (1903) 2 K. B. 277.) 

When Appeal will Lie. — It will here be convenient 
to classify in a summary form some of the cases in 
which an appeal will lie, or will not lie, in interpleader 
proceedings : — 

An appeal will always lie, without leave, from the 
decision of a master to ihe judge at chambers. (Clench 
r. Dooley (1887), 56 L. T. 122; see also Webb r. Shaw 
(1885), 16 Q. B. D. 658.) 

An appeal will lie to the Court of AjDpeal from the 
decision of a judge, sitting with or without a jury upon 
an interpleader issue, either in respect of a finding of 
fact or a ruling of law by special leave of the judge or 
Court of Appeal. (Turner r. Bridgett (1882), 8 Q. B. D. 
392 ; Eobinson r. Tucker (1885), 14 Q. B. D. 371. Cf. 
Dawson r. Fox (1885), 14 Q. B. D. 377 ; 0. LVII. r. 11.) 

An appeal will lie at the suit of a sheriff from any 

M.I. B 
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decision affecting him, as to costs or otherwise, as he is 
not a " party " to the proceedings, nor a " claimant." 
(Smith V. Darlow, 26 Ch. D. 605.) 

An appeal will lie from the decision of a County Court 
judge in a remitted interpleader matter, as in other 
cases, to a Divisional Court (Thomas v. Kelly (1888), 
13 App. Cas. 506) ; and from a Divisional Court to 
the Court of Appeal, by leave (Ibid.). 

A motion for a new trial may be made, with leave, 
where there has been misdirection, improper admission 
or rejection of evidence, a wrong finding, or where the 
judgment is wrongly entered on the findings. (Eobinson 
V. Tucker, supra, per Brett, M.E. p. 375.) 

A motion for a new trial of an interpleader issue, on 
the ground of misdirection, lies to the Court of Appeal 
from the Liverpool Court of Passage. (Coates v. Moore, 
(1903) 2 K.B. 140.) 

When Appeal will not Lie. — On the other hand, 
no appeal will lie in the following cases : — 

No appeal will lie from a summary decision of a judge 
at chambers, even with the leave of the judge and the 
consent of both parties. (Lyon r. Morris (1888), 
19 Q. B. D. 139; Dodds v. Shepherd, 1 Ex. D. 75.) 

No appeal will lie from the decision of a judge at 
chambers upon a question of law under 0. LVII. r. 9, 
even with leave, as such a decision has been held to be 
a summary decision. (Van Laun i-. Baring, (1903) 
2 K. B. 277 ; In re Tarn, (1898) 2 Ch. 280.) 

No appeal will lie, even with leave, from the summary 
decision of a Divisional Court where a judge has referred 
an interpleader summons to such Court. (Turner r. 
Bridgett (1882), 8 Q. B. D. 392.) 

No appeal will lie from an order as to costs only, 
except with leave. (Hartmont r. Foster (1882), 
8 Q. B. D. 82; Field v. Eivington (1889), 5 Times Eep. 
642. Cf. Goodman v. Blake (1887), 19 Q. B. D. 77.) 

With regard to time, no appeal will lie from the 
decision of a judge on an interpleader issue unless 
brought within fourteen days. (McNair r. Audenshaw 
Paint Co., (1891) 2 Q. B. 502.) 
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CASES ON APPEAL IN INTEEPLEADEE. " 

^ The following eases placed in chronological order, with 
the facts set out more fully than in the above summary, 
will to some extent elucidate the history and present 
position of appeal in interpleader matters since the 
Judicature Acts. 

DoDDS V. Shepherd ((1876) 1 Ex. D. 75). 

No Appeal from Summary Decision of a Judge. 

— Where a judge at chambers disposes of the merits of 
an interpleader matter in a summary manner under the 
Common Law Procedure Act, 1860, s. 14, his decision is, 
l3y s. 17, final, and he cannot, even with the consent of 
-the parties, give a right of appeal to the Court, and no 
alteration in this respect is made by ss. 19 and 60 of the 
Judicature Act, 1873. 

Baron Bramwell, in the course of his judgment, said : 
" I read s. 50 of the Judicature Acts, 1873, which says, 
' every order made by a judge in chambers may be set 
aside or discharged upon notice by any Divisional Court,' 
as laying down a general rule, and not as repealing the 
particular and special enactment of the Common Law 
Procedure Act, 1860, that the decision of the judge in a 
.summary manner shall not be appealed from." Earlier 
in his judgment the same learned judge said: "If he 
'(the judge in chambers) had felt a difficulty in the matter, 
he might have declined to decide it summarily, or he 
might — if the question were one of law — have ordered a 
special case to be stated for the opinion of the Court, or 
he might have reserved his judgment and requested the 
Court to hear the case with him as assessors, but 
technically he could not, having decided the matter 
summarily, give a right of appeal." 

Turner r. Bridgett ((1882) 9 Q. B. D. 65). 

No Appeal from Summary Decision of a Divi- 
sional Court. — A judge at chambers referred an inter- 
pleader summons to a Divisional Court. The Court 
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barred the claimant and decided the case without ordering 
an interpleader issue. Held, that such decision was given 
in exercise of the summary jurisdiction of a Court or judge 
under the Common Law Procedure Act, 1860, s. 14, and was 
therefore final and without appeal. Lord Justice Brett, at 
p. 57, said : " The rule to be deduced from the authorities 
is that upon anything which may occur on the trial of an 
interpleader issue there is an appeal from the judgment 
of the judge who tries such issue, either -with or without a 
jury; but that where a judge at chambers, who hears an 
interpleader summons, does not order an issue, but decides 
the matter in the exercise of the summary jurisdiction 
given by s. 14 of the Common Law Procedure Act, 1860, 
his decision is final, and there is no appeal from it." 

EoBiNsoN V. Tucker ((1884) 14 Q. B. D. 371). 

Appeal where Issue tried before Judge and 
Jury. — Where an interpleader issue has been tried by a 
judge and a jury, and upon the finding of the jury the 
judge has, under 0. LVII. r. 13, pronounced judgment, 
disposing of the whole matter of the interpleader proceed- 
ings, but has given leave to appeal, a party to the issue 
who is dissatisfied with both the finding of the jury and 
the judgment of the judge, may appeal under 0. XL. r. 5, 
to a Divisional Court (now, since 1892, to the Court of 
Appeal direct under the same rule altered). 

Dealing with the question of appeal from a decision 
given upon the trial of an issue, Brett, M.E., in this case, 
said : " I think that the rule (Rule 13 of 0. LVIL), which I 
have just cited, simply means that the final judgment in 
the interpleader proceedings given at the trial is final, if 
it is given pursuant to a proper direction. There are 
two steps which must be taken, two processes which 
must be gone through ; there is the trial of the issue, and 
there is the judgment on the whole proceedings, but if a 
miscarriage has taken place in the trial of the issue, 
there must be some means of rectifying the judgment. 
There is nothing to prevent a motion for a new trial if 
the issue has been tried before a jury. Several faults 
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may occur, there may be a misdirection, and there may 
be a wrong finding; and even if there be no misdirection, 
the judgment may be wrongly entered upon the findings. 
If there may be a new trial when the issue is tried by 
a judge and a jury, there may equally be an appeal 
where the issue is tried by a judge without a jury. The 
judge, however, must give leave to appeal from his final 
judgment before an appeal can lie against it." 

Dawson v. Fox ((1885) 14 Q. B. D. 377). 

Appeal from Judgment of Judge on Trial of 
Issue. — Where it is sought to impeach the judgment of a 
judge on the trial of an interpleader issue with respect 
only to the finding of the facts, or the ruling of the law, 
and not with respect to his final disposal of the whole 
matter of the interpleader proceedings under 0. LVII. 
r. 13, an appeal will lie from such judgment under s. 19 
of the Judicature Act, 1873, as it will from any other 
judgment or order of a judge without leave. 

That is if the appeal is in respect of an alleged error 
of the judge on the trial of the issue, as distinguished 
from a final decision by him of the interpleader pro- 
ceedings, there need be no ex parte motion for leave to 
appeal, but the appeal may be brought without any such 
leave on notice in the usual manner. 

Watekhouse v. Gilbert ((1885) 15 Q. B. D. 569. For a 
fuller report see 54 L. J. Q. B. 440). 

Appeal from King's Bench Division to Court of 
Appeal. — By the combined operation of the Common 
Law Procedure Act, 1860, s. 17, and of the Appellate 
.Jurisdiction Act, 1876, s. 20, no appeal lies to the Court 
of Appeal from a decision of the Queen's Bench Division 
upon an appeal from the summary decision at chambers 
of an interpleader summons, and Eule 11 of 0. LVII. 
does not confer any power upon the Divisional Court, or 
upon the Court of Appeal itself, to give leave to appeal. 

Qtuere is not Eule 11 of 0. LVII. intended to restrict 
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the general right of appeal given by the Judicature 
Act, 1873, s. 19? (Per Cotton, L. J., p. 571.) 

The Master of the Eolls, in pronouncing the unanimous 
decision of the whole Court of Appeal, said : " We are all 
of opinion that Kule 11 of 0. LYII. has not in any way 
affected the 20th section of the Appellate Jurisdiction 
Act, 1876. Beading s. 20 of the Act of 1876, and apply- 
ing to it s. 17 of the Common Law Procedure Act, 1860, 
we are all of opinion that in such a case as the present 
there is no appeal from the decision of the Divisional 
Court to this Court or power in the Divisional Court, or 
in this Court, to give leave to appeal to this Court." 

This case appears to have had a somewhat extra- 
ordinary career on its way up to the Court of Appeal, 
and is a good illustration of the degree of obscurity 
which surrounds the question of appeal in interpleader 
matters. Firstly, the master in chambers gave a sum- 
mary decision in favour of the claimant, but gave leave 
to appeal under 0. LVII. r. 11. It is now quite clear 
that no such leave to appeal was required at such a 
juncture. (Clench r. Dooley (1887), 56 L. T. 122.) 
Secondly, when the appeal from tlie master came before 
the judge in chambers he decided that no appeal would 
lie, holding that the master's decision was final. The 
result of later authorities is that this decision was wrong. 
(Clench v. Dooley, infra ; Webb v. Shaw (1886), 16 Q. B. D. 
658; Bryant ?;. Eeading (1886), 17 Q. B. D. 128, per 
Lopes, L.J.) Thirdly, the Divisional Court dismissed 
the appeal, partly on the ground that an agreement had 
been entered into between the claimant and the execution 
creditor that there should be no appeal from the master's 
decision. (See report in 54 L. J. Q. B. 440.) This decision 
left untouched the point whether there was here a right 
of appeal from the master in chambers to the judge in 
chambers, which was the point the judge dealt with. 
Fourthly, the Court of Appeal do not appear to have 
regarded the fact that the decision of the judge in 
chambers was wrong, and merely held that there was 
no appeal from the Divisional Court to the Court of 
Appeal under such circumstances. 
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Webb r. Shaw ((1886) 16 Q. B. D. 658). 

Appeal from Master to Judge at Chambers. 

— "Where a master summarily decides an interpleader 
matter under 0. LVII. r. 8, and gives leave to appeal, 
a judge at chambers has jurisdiction to entertain such 
appeal by virtue of the provisions of 0. LVII. r. 11. 

See, further, the similar case of Clench v. Dooley, infra. 

Here the execution creditors, who were successful 
before the master but unsuccessful before the judge, 
appealed to a Divisional Court, and had their appeal 
dismisised on the ground that no appeal would lie from 
the summary decision of a judge in chambers. 

Beyant r. Beading ((1886) 17 Q. B. D. 128). 

Appeal from Master's Decision to Dispose of 
Matter Summarily. — Where a master on an inter- 
pleader summons refused to direct an issue, and decided, 
at the request of one of the parties, to dispose of the merits 
of the claim in a summary way under 0. LVII. r. 8, and 
the claimant appealed against the master's refusal to 
direct an issue, it was held by the judge in chambers that 
the master's decision to so try the matter was final and 
conclusive. The Court of Appeal, however, while holding 
that there was no appeal from the Divisional Court to the 
Court of Appeal, expressed the opinion that an appeal 
would lie without leave from the summary decision of a 
master to a judge at chambers under 0. LIV. r. 21. 

Clench v. Dooley ((1887) 56 L. T. 122). 

Appeal from Master to Judge at Chambers. 

— Upon the true construction of 0. LIV. rr. 12 and 21, 
applied to 0. LVII. rr. 8 and 11, an appeal lies without 
leave from every summary decision of a master, in n,n 
interpleader proceeding, to a judge at chambers. 

Eule 21 of 0. LIV. provides that : " Any person affected 
by any order or decision of a master may appeal there- 
from to a judge at chambers." 

This appeal was referred, it may be noted, by Pollock, B., 
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to a Divisional Court, on its coming lip to him in cham- 
bers, the master having made a summary order refusing 
to allow a stakeholder, who had taken out an interpleader 
summons, to deduct her costs in the interpleader pro- 
ceedings from the amount in dispute. It was held the 
stakeholder was entitled to deduct such costs in the 
absence of improper conduct. 

Lyon v. Moekis ((1887) 19 Q. B. D. 139). 

No Appeal from Summary Decision of Judge at 
Chambers. — Here the Court of Appeal held that a sum- 
mary decision under 0. LVH. r. 8, by a judge at chambers, 
on an interpleader summons, is final and conclusive, and 
no appeal lies from such decision, and there is no power in 
the judge or Court togiveleave to appeal, under Eule 11, by 
reason of s. 17 of the Common Law Procedure Act, 1860. 

" In this case special leave to appeal was given by the 
judge at chambers to the execution creditor, and the 
question is whether that can entitle parties to appeal, 
where a statute expressly provides that the decision shall 
be final and conclusive. The best construction I can . 
put on the legislation is that I must abandon my view 
as to the meaning of s. 2 of the Interpleader Act, 1831, 
and s. 17 of the Common Law Procedure Act, 1860, 
and hold that no appeal lies. If my judgment were 
unfettered I should have come to a different conclusion, 
and should have thought that the sections in question 
were not intended to apply to appeals, but only to make a 
decision operate as an estoppel; but the words of 0. LVII. 
r. 11, show that that rule .was intended to apply to appeals, 
and that being so, I think I am bound to hold that s. 17 
of the Act of 1860 applies to appeals, and provides that 
the decision shall be final in the senseof not being subject 
to appeal. The Court of Appeal has held in Dawson r. Fox, 
14 Q. B. D. 377, that where an issue was tried by a judge 
without a jury his decision was open to appeal. I confess 
that I cannot reconcile that decision with any satisfactory 
explanation that I can give." (Per Day, J., p. 143.) 
. "Had the matter been free from authority I should have 
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been disposed to think that s. 17 of the Common Law 
Procedure Act, 1860, was originally intended to make 
the judgment binding as against all parties, and not to 
take away or interfere with any right to appeal, but that 
is not the construction which has been put upon it." (Per 
Wills, J., p. 146.) 

Field v. Kivington ((1889) 5 Times Kep. 642), 

Appeal from Order as to Costs. — Here the 
plaintiff claimed certain goods seized in execution at 
the suit of an execution creditor, the defendant, and 
an interpleader issue was directed. At the trial of the 
issue the jury found for the plaintiff, and the judge 
•entered judgment accordingly, ,but deprived the plaintitf 
of his costs, and refused leave to appeal in respect of 
such costs. The plaintiff thereupon moved for leave to 
appeal. The Court of Appeal held that the judge, having 
tried the issue and taken the verdict, did all that was 
necessary to be done at the trial, and when he exercised 
power given him by Eule 13 of 0. LVII. he was a,cting as 
a judge at chambers. The result was that anything 
done in an interpleader matter, except what occurred 
at the trial of an issue, was not the subject-matter of 
appeal, and therefore they could not give leave to appeal. 

(As to appeal on question of costs^ see Hartmont r. 
Foster (1881),8Q. B.D.) 

McNaie v. Audenshaw ((1891) 2 Q. B. 502). 

Time for Appealing from Judgment on Issue. — 

An appeal from the decision of a judge on an interpleader 
issue tried by him without a jury ought, under 0. LVIII. 
r. 15, to be brought within twenty-one days. Per 
Bowen, L..L, p. 505: "It seems to me clear that the 
decision of the judge on an interpleader matter is 
not a final judgment. It is a decision in a proceeding 
which is in the nature of an interlocutory proceeding. 
It is well known that one main object of the law of inter- 
pleader since the statute of William IV. has been that 
the proceedings should be prompt." Of course the above 
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rule of practice is subject to the power of the Court of 
Appeal to extend the time for appeal where the circum- 
stances justify such exception. 

In be Tarn ( (1893) 2 Ch. 280). 

A Decision under 0. LVII. r. 9, is a Summary 
Decision, — "Where in interpleader proceedings a judge 
at chambers decides a question under 0. LVII. r. 9, 
without directing the trial of an issue or stating a special 
case, hisdecisionisasummary decision within the meaning 
of the Common Law Procedure Act, 1860, s. 17, and is 
not therefore subject to appeal. Per Lord Esher, M.E. : 
"As I understand the decisions of the Court of Appeal 
they are to the effect that under the provisions of the 
Common Law Procedure Act, 1860 (before the Judicature 
Acts and the rules made under them), every decision of 
a judge in an interpleader matter in chambers, or other- 
wise, where he did not direct an issue or a special case, 
was a summary decision, and no appeal would lie from 
what he had thus decided. If instead of deciding the 
matter summarily he directed an issue, that issue would 
be tried by a judge and jury, and if anything went wrong 
at the trial the ordinary rules as to setting right any 
miscarriage would apply. If he directed a special case,, 
the ordinary practice as to special cases would apply." 

It is submitted with respect that this case was wrongly 
decided. The question involved in it turned upon the 
proper construction of Rule 9 of 0. LVII. (which gives a 
judge jurisdiction to decide a question of law where the 
facts are admitted, without directing an issue or stating 
a case). 

Eule 9, 0. LVII., is admittedly taken from ss. 15 and 16- 
of the Common Law Procedure Act, 1860, and the argu- 
ment against the right of appeal was expressly based on 
the assumption that s. 17 of the Common Law Procedure 
Act, 1860, applied to the two sections immediately 
preceding it — ss. 15 and 16. 

Now if the terms of s. 17 (upon which the judgments 
are founded), are analysed it will be seen that they dO' 
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not refer at all to the said preceding sections (15 and 16), 
which, prior to this rule, gave a judge a similar power to 
so decide a question. Sect. 17 is as follows : " The 
judgment in any sucli action or issue as may be directed 
by the Court or judge in any interpleader proceedings, 
and the decision of the Court or judge in a sumviai-y 
manner shall be final and conclusive against the parties 
and all persons claiming by, from or under them." 

Separating the provisions of this section, it is found 
that the words, " the judgment in any such action," 
clearly refer to such actions as are mentioned in s. 12. 

Then the words " or issue " obviously do not refer to 
a case in which the question is disposed of by a method 
involving no " issue," and to which method the course of 
directing an issue is expressly an alternative procedure. 

Proceeding with the section, it is plain that the words, 
" the decision of the Court or judge in a summary 
manner," refer solely to s. 14, which empowers a judge 
to decide a matter in a summary manner, provided 
(1) that there has been a request to that effect by one of 
the parties, and (2) that the smallness of the amount in 
dispute makes it appear desirable to so decide the matter. 
This exhausts the provisions of the section. Nothing in 
it applies to ss. 15 and 16. 

The jurisdiction to try a matter in a summary manner 
must be founded on statute or on statutory rules. It 
cannot be arrogated, nor is it incidental to cases where 
the facts are not in dispute, and which therefore do not 
require such a lengthy consideration. 

Kule 9 of 0. LVII. does not in terms give a judge 
jurisdiction to decide a matter in a summary manner. 
It only says that a judge need not direct an issue where 
the facts are not in dispute. This provision merely 
eliminates an unnecessary step in such a case, as the 
function of the issue is merely to find the facts. There- 
fore the position where the claimants admit the facts is, 
it is submitted, the same as the position of claimants 
who are waiting for the judge to give his ruhng of law 
upon the facts found at the trial of the issue directed in 
an ordinary interpleader proceeding. It is settled that 



60 Intbbpleader in the High Couet. 

■where an issue is directed an appeal will lie from the 
ruling of law upon the findings of fact at the issue. 
(Eobinson v. Tucker (1884), 14 Q. B. J). 371 ; Dawson r. 
Fox (1885), 14 Q. B. D. 377.) There does not appear to be 
any valid reason why there should be no appeal where the 
parties sav6 the time of the Court by admitting the facts. 
• In support of this view of the construction of Eule 9, 
it may be pointed out that under the Interpleader Act, 
1831, s. 1, the Common Law Procedure Act, 1860, 
s. 14, and 0. LVII. r. 8 (which are the only provisions 
expressly dealing with summary decisions), the consent 
o£ both parties. Or the request of one party, is a condition 
precedent, in every case, to the possible exercise of 
summary jurisdiction, even where the subject-matter 
hivolved is small in value. There is no such condition 
precedent to the exercise of jurisdiction under 0. LVII. 
1-. 9. This would of itself suggest that it was never the 
intention of the Legislature or the Eule Committee to 
make a decision under Eule 9 a summary decision 
"Without any right of appeal. 

The numerical order of the sections of the Common 
Law Procedure Act, 1860, is the only thing which 
suggests that s. 17 governs ss. 15 and 16, and that s. 14 
has any relation to ss. 15 and 16. But it must be 
i'«collected- that this Act is not a complete and self- 
contained code of interpleader law and practice. Its 
object was merely to provide various amendments of a 
miscellaneous kind to the Act of 1831, and this fact 
would of course take away any force which might be 
given to the sequence of the sections. For example, 
s. 13 has nothing whatever to do with s. 14. It there- 
fore does not seem necessary to say that s. 14 has any 
reference to ss. 15 and 16. It is suggested that if tbe 
numeiical order of the sections of the Act of 1860 was 
varied by placing s. 17 where s. 15 is, this interpretation 
could hardly have been put forward. 

It is only by reading into Ord. LVII. r. 9, the words 
" in a summary manner," after the words " decide the 
question," that this decision can be supported. 

If the decision in the case under consideration is 
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correct, a judge has power to arrogate to himself, of his 
own initiative (apart from the request of one, or consent 
of both parties), the jurisdiction to decide any question 
of law, however complicated, however important in point 
of value of subject-matter, in a summary manner, from 
which decision there is no appeal, merely because the 
facts are not in dispute. 

Lord Justice Lindley's judgment in this case appears, 
to proceed on the assumption that " under the Common 
Law Procedure Act, 1860, the practice was uniform; 
there was no appeal from an order made summarily 
under s. 14 or s. 15, which correspond to Eules 8 and 9 
of 0. LVII." It may be respectfully pointed out that 
there is no reported case where a decision given under 
s. 15 of the Act of 1860 has been held to be a " summary 
decision." On the contrary it was expressly enacted that 
"error maybe brought" upon a special case (s. 16 of the 
Common Law Procedure Act, 1860). Every one of the 
cases cited in support of the contention against the right 
of appeal are cases decided under s. 14 of the Act of 1860, 
or Eule 8 of 0. LVII., which cases are of course abso- 
lutely irrelevant, unless it is assumed that a decision 
under Eule 9 is a summary decision. 

Where a party to an interpleader proceeding is desirous 
of retaining a right of appeal, in the event of an adverse 
decision, he should not on any account admit the facts 
(however clear they may be or however troublesome and 
costly may be the production of evidence), but proceed 
to an issue and obtain judgment on such issue, as he 
would then have a right of appeal, with leave of the 
judge or the Court of Appeal, under 0. LVII. r. 11. 
(Eobinson v. Tucker, supra.) 

Eamsay v. Margrett ((1894) 2 Q. B. p. 22). 

Appeal from Decision of Judge, without Jury, 
on Issue. — Where an interpleader issue is directed, and 
such issue is tried by a judge sitting without a jury, an 
appeal will lie upon his findings of fact and his judgment 
thereon. 
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It is not stated in the reports of this case whether 
special leave to appeal under 0. LVII. r. 11, was granted. 
And the question whether an appeal would lie does not 
appear to have been raised at all until Lord Esher, M.E., 
prefaced his judgment on other points with statements 
upon which the above head - note is founded. (Cf. 
Eobinson v. Tucker (1884), 14 Q. B. D. 371 ; Dawson v. 
Fox (1884), 14 Q. B. D. 377 ; Burstall v. Bryant (1888), 
12 Q. B. D. p. 104.) 

Van Laun v. Baring ((1903) 2 K. B. 277). 

A Decision under 0. LVII. r. 9, is a Summary 
Decision. — Where in interpleader proceedings a judge 
at chambers decides the question under 0. LVII. r. 9, 
without directing the trial of an issue, or ordering a 
^special case to be stated for the opinion of the Court, his 
•decision is a summary decision within the meaning of 
the Common Law Procedure Act, 1860, s. 17, and is not 
subject to appeal, even by special leave given by the 
judge under Eule 11 of 0. LVII. 

" Sect. 5 of the Judicature Act, 1894, does not 
empower the Eule Committee to make a rule to over- 
rule s. 17 of the Common Law Procedure Act, 1860 ; it is 
merely prospective in character, and throws no light on 
the interpretation of rules previouslj' made. The Judi- 
cature Act, 1894, appears to re-assert the continued 
vitality of s. 17 of the Common Law Procedure Act, 
rseO.'" (Henn Collins, M.E., p. 760.) 

Harbottle v. Eobbets ((1905) 1 K. B. 572). 

Exercise of Summary Jurisdiction where 
Value of Subject-matter in Dispute over £50. — 

The jurisdiction of a master or a judge at chambers 
under 0. LVII. r. 8, to dispose of an interpleader matter 
in a summary manner, is not limited by any rule of 
practice to cases in which the value of the subject-matter 
ii) dispute does not exceed £50. A mere rale of practice 
■cannot limit the substantive provisions of statutory rules. 
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<Cf. Yictor r. Cropper, 3 Times Eep. 110.) At the same 
time the rule provides that regard shall be had to the 
value of the subject-matter in dispute when considering 
the advisability of deciding the matter summarily. 

The following miscellaneous points have been ruled 
on the subject of appeal in interpleader cases: — 

Ex PARTE Steeetbe, In BE MoEEis ((1881) 19 Ch. D. 216). 

Right of Appeal from Interpleader Order in 
Bankruptcy. — Any order in interpleader made in 
bankruptcy can be appealed from, and a person against 
whom an order is made on his default in appearing may 
appeal from the order on its merits. 

This exception to the general rule as to appeal in 
interpleader proceedings is due to the effect of s. 71 of 
the Bankruptcy Act, 1869, now replaced by s. 104 (2) of 
the Bankruptcy Act, 1883, which enacts that orders in 
bankruptcy matters shall, at the instance of any person 
aggrieved, be subject to appeal. 

Smith r. Daelow ((1884) 26 Ch. D. 605). 

Sheriff's Appeal in Interpleader. — The Common 
Law Procedure Act, 1860, s. 17, making a summary 
decision under the Act final and conclusive against the 
" parties " to an interpleader proceeding, does not apply 
to sheriffs or other applicants for interpleader relief, who 
can therefore appeal from a swninary decision of the 
Court or a judge. 

Similarly they could not be regarded as " claimants " 
within 0. LVII. r. 11 ; and they would therefore come 
under the general provisions as to appeal. 

Haetmoni v. Fostee ((1881) 8 Q. B. D. 82). 

Appeal as to Costs in Interpleader.— The Judi- 
cature Act, 1873, enacts that no order of a judge of the 
High Court as to costs only shall be subject to appeal 
without leave of such judge, and such enactment applies 



64 Inteepleadee in the High Couet. 

to a judge's order in interpleader. (Cf. Teggin v. Lang- 
ford (1842), 10 M. & W. 556, where plaintiff's attorney 
was ordered to pay costs ; and Hansen v. Maddox (1883), 
12 Q. B. D. 100, where order was made without juris- 
diction.) 

Temple v. Temple ((1894) 63 L. J. Q. B. 556). 

SheriflF ordered to Pay Costs. — A sheriff cannot 
be ordered to pay costs in interpleader proceedings. He 
is no party to the issue, nor in any sense a co-defendant. 
If ordered to pay costs his proper course is, not to appeal 
against the order, but to obtain a prohibition. 

Thomas r. Kelly ((1888) 13 App. Cas. 506). 

County Court Appeal — Appeal from Divisional 
Court to Court of Appeal. — Interpleader proceedings, 
instituted by a sheriff, were transferred under the Judi- 
cature Act, 1884, s. 17, from the Queen's Bench Division 
to a County Court. On appeal from the judgment of the 
County Court a Divisional Court affirmed that judgment 
but gave leave to appeal to the Court of Appeal. It was held 
that the Court of Appeal had jurisdiction under the Judi- 
cature Act, 1873, s. 45, to hear the appeal, that jurisdiction 
not having been taken away by the Appellate Jurisdiction 
Act, 1876, s. 20. An appeal from the Court of Appeal to 
the House of Lords lies under s. 3 of the same Act. 

Hughes v. Little ((1886) 18 Q. B. D. 32). 

Notice of Appeal. — An order made by the Divisional 
Court upon an appeal from a judgment of a County 
Court on an interpleader issue affirming such judgment 
is a, final order within 0. LVIII. r. -3, which provides 
that there shall be fourteen days' notice of appeal from a 
final order. 

In ee Eobeets ( (1887) W. N. 231). 

Order in Chambers not Drawn up.— Where an 
interpleader order made in chambers has not been 



Order LVII. Er. 11 and 12. 65 

drawn up, the judge has a right, if something is brought 
to his attention which he has not properly considered, 
to stay the drawing up of the order, and re-hear the 
matter before making a iinal order. In such case he 
should treat the matter as if adjourned into Court, and 
make the order in favour of the successful party. 

CoATES V. Moore (1903) 2 K. B. 140). 

Interpleader Appeal from Liverpool Court of 
Passage. — An appeal lies to the Court of Appeal from 
the ruling of the judge of Liverpool Court of Passage 
under s. 10 of the Court of Passage Act, 1893. 

For a summary of the results of the above cases upon 
appeal in interpleader, see p. 49, supra. It is impossible 
to deduce any general rules therefrom. 

RULE 12. — When goods or chattels have been seized 
in execution by a sheriff or other officer charged with the 
execution of process of the High Court, and any claimant 
alleges that he is entitled, under a bill of sale or other- 
wise, to the goods or chattels by way of security for debt, 
the Court or a judge may order the sale of the whole or 
a part thereof, and direct the application of the proceeds 
of the sale in such manner and upon such terms as may 
be just. 

This rule is founded on s. 13 of the Common Law 
Procedure Act, 1860. It confers upon the Courts the 
very necessary power of ordering a sale of the goods 
seized, where the proceeds are likely to produce a 
surplus for the execution creditor, after discharging the 
bill of sale or other charge upon which the claimant 
bases his claim. 

Formerly, if a claimant once established a title to 
goods of however great value by way of security for how- 
ever small a sum, the execution was defeated absolutely, 

M.I. ^ 
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as the Court had no power to provide for the realisation 
of the security and the disposal of the surplus, or for 
the payment of the debt and discharge of the security 
by the execution creditor. This defect is now mended, 
and a convenient and much used scheme for defeating 
creditors has been interrupted. (See Day, C. L. P. Acts, 
4th ed. p. 361.) 

"Judge may order the Sale." — Since the Inter- 
pleader Act, 1831, it has been the tendency of the Court 
to exercise an increasing jurisdiction over the subject- 
matter brought before it in interpleader proceedings, and 
generally it has the power to dispose of such subject- 
matter in such a manner as according to all the circum- 
stances shall appear to be just and reasonable, even to 
the extent of interfering with the contractual rights of a 
claimant, who is grantee of a bill of sale, under his 
contract with the execution debtor. (Porster v. Clowser, 
(1897) 2 Q. B. 862 ; see also West r. Diprose, (1900) 
1 Ch. 337; Abbott v. Eichards (1846), 15 M. & W. 
p. 197.) 

Even where the third party claims as an absolute 
owner of the goods seized in execution, the Court has 
asserted a general jurisdiction, apart from this rule to 
order a sale of the goods and payment of the proceeds 
into Court, provided always it appears just and reason- 
able to make such order. (Paquin v. Eobinson (1901), 
85 L. T. 5.) "Where a claimant objects to a sale he may, 
of course, be given the alternative of paying the value 
of the goods into Court, or of finding security. And in 
a suitable case a receiver and manager of the property 
may be appointed. This latter course was adopted in a 
case where a cab proprietor's horses and cabs were seized. 
(Howell V. Dawson (1884), 13 Q. B. D. 67 ; order on 
p. 68.) Sometimes, however, a sale, by reason of the 
absurd prices realised at forced sales, results in a very 
great loss and hardship to a genuine claimant, who 
eventually succeeds on the issue, but who has failed to 
find the necessary security. In such cases a sale might 
be opposed, under Eule 15, infra, where the claimant's 
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case appears to be a very strong one. (See Victor v. 
Cropper (1886), 3 Tim. Rep. 110.) 

But on the other hand it has been ruled that a sale 
ought not to be ordered, as against a grantee of a bill 
of sale, if it appears that the sale is not Hkely to produce 
a surplus available for the execution creditor. The 
proper course where the result of the sale is doubtful is 
for the Court to say : " Unless the execution creditor will 
guarantee the secured creditor against loss by sale we 
will not order the sale." (Stern r. Tegner, (1898) 1 
Q. B., per Lindley, M.E., at p. 47.) 

Where goods seized have been previously assigned by 
the execution creditor to a third person, as a security for 
a debt, the sheriff is not bound to interplead, and thereby 
enable interpleader proceedings to be taken for an order 
to sell under this rule, but is at liberty to withdraw, 
though the value of the goods seized exceeds the sum 
secured by the assignment, and the debtor has an equity 
of redemption which is valuable. (Scarlett r. Hanson, 
12 Q. B. J). 213.) In other words the execution creditor 
cannot compel the sheriff (1) to seize, and (2) to inter- 
23lead, and (3) upon the claimant appearing, to apply for 
an order for sale under this rule. The rule has not by 
implication placed any duty upon the sheriff to seize 
something which otherwise he would have no right to 
seize, namely, the goods of a person who is not the 
execution debtor, and then take the further steps necessary 
to obtain an order for sale. 

Interpleader relief, it should be remembered, was pro- 
vided for the benefit of sheriffs, and others, subjected to 
adverse claims to goods in their possession, and not for 
the benefit of execution creditors. 

The Court will not necessarily direct a sale, but may 
leave the claimant to nurse his security. (Pearce v. 
Watkins (1861), 2 F. &F. 377 ; Scarlett v. Hanson (1883), 
12 Q. B. D. 213.) 

And the usual practice as to sale will be varied if the 
claimant can show special grounds rendering it unjust to 
direct a sale if security be not given. (Victor r. Cropper 
(1886), 3 Tim. Eep. 110.) 

F 2 



68 Intbkpleadbr in the High Court. 

Where a trustee in bankruptcy has not called upon the 
sheriff under s. 11 (1) of the Bankruptcy_ Act, 1890, to 
deliver to him goods taken in execution which are subject 
to a bill of sale, the execution is not at an end, and the 
jurisdiction given by 0. LVII. r. 12, to order a sale still 
continues. (Stern v. Tegner, (1898) 1 Q. B. 37 ; 66 L. J. 
Q. B. 859.) 

"Sheriflf or other Officer." — These words are 
derived from s. 6 of the Interpleader Act, 1831. They 
have been held to include a lord of the manor (Ibbotson 
V. Chandler (1841), 9 Dowl. 250) ; a coroner when he has 
sheriff's duties to perform (Quinton v. Butt (1860), 5 
Ir. Jur. N. S. 130) ; and a receiver appointed by the 
Court. (Levasseur v. Mason, (1891) 2 Q. B. 73.) 

"Direct the Application of the Proceeds." — 

Where a sheriff holds money under the order of the Court 
he is not bound to pay it over without an order to that 
effect. Neither consent of parties, nor judgment in 
favour of one of them, can absolve the judge from the 
necessity of making a specific order as to money in the 
sheriff's hands. (Discount Banking Co. v. Lambarde, 
(1893) 2 Q. B. 329.) 

" Upon such Terms as may be Just." — By this 
rule the Court is empowered to direct the application of the 
proceeds of the sale of the goods seized in such a manner 
as the circumstances and justice of each require. 

In one case the sheriff interpleaded in consequence of 
a claim by the grantee of a bill of sale, held as security 
for a debt payable by the judgment debtor. The debt 
with interest at the rate of 60 per centum per annum 
was payable by instalments extending over a period of 
eighteen months, the greater part of which period had 
not expired. At the hearing of the interpleader summons 
the judge at chambers on the application of the execution 
creditor ordered the sale of the goods, under the provisions 
of this rule, and the payment to the claimant — the grantee 
of the bill of sale — of the balance of his debt with interest 
at the agreed rate, but only up to the time of payment. 
And on appeal the Court of Appeal held that the judge 
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had power to make the order, and that the order was 
just. (Forster v. Clowser, (1897) 2 Q. B. 362.) 

RULE 13. Orders XXXI. and XXXVI. shall, with the 
necessary modifications, apply to an interpleader issue ; 
and the Court or judge who tries the issue may finally dis- 
pose of the whole matter of the interpleader proceedings, 
including all costs not otherwise provided for. 

The first part of this rule provides that the ordinary prac- 
tice with regard to Discovery and Inspection (0. XXXI.), 
and Mode of Trial (0. XXXVI.), shall, with the necessary 
modifications, apply to interpleader issues. Obviously 
the necessity of obtaining discovery is as great in inter- 
pleader issues as in any other class of cases. (As to the 
practice before these rules see White v. Watts (1862), 31 
L. J. C. P. 381; In re Mersey Docks Board (1863), 11 
W. E. 283.) 

" Judge who tries the Issue may finally dispose 
of the whole Matter of the Interpleader Proceed- 
ings." — These words enable the judge who tries the 
issue to give judgment and to adjust the rights of the 
parties there and then, instead of sending them back to 
chambers, as was formerly done, to take the judgment on 
the issue. But they do not mean that there is no appeal 
from such a judgment. Lord Esher, in the case of 
Eobinson v. Tucker, 14 Q. B. D. p. 375, where it was 
argued, for the respondents, that a final disposition of the 
interpleader issue under this Eule 13 took away all right 
of appeal, said : I think that Eule 13 simply means that the 
final judgment, in the interpleader proceedings, given at 
the trial is final, if it is given pursuant to a proper 
direction. There are two steps which must be taken, 
two processes which must be gone through, there is the 
trial of the issue, and there is the judgment on the whole 
proceedings ; but if a miscarriage has taken place in the 
trial of the issue, there must be some means of rectifying 
the judgment. (See also Dawson v. Fox, 14 Q. B. D. 



70 Inteepleader in the High Couet. 

p. 378.) Special leave to appeal must be obtained of the 
judge or the Court of Appeal under 0. LVII. r. 11. 

Where the judge, having tried the issue, with or with 
out a jury, goes on immediately to make a final order 
disposing of the whole matter of the interpleader pro- 
ceedings, an appeal still lies from the trial of the issue. 
(Eobinson v. Tucker, supra (jury case) ; Dawson v. Fox, 
supra (non-jury).) 

The use of the word " finally " in the rule does not 
make the order of the Court, made under this rule in an 
interpleader issue, a "final order" in an action so that it 
can under 0. LVIII. r. 15, be appealed against after the 
expiration of fourteen days. By 0. LVIII. r. 15, no 
appeal from any order in any matter, not being an action, 
shall, except by special leave of the Court of Appeal, be 
brought after fourteen days. Bowen, L.J., in the course 
of his judgment in the case of McNair v. Audenshaw, 
(1891) 2 Q. B. 502, said : " It seems to me clear that the 
decision of the judge on an interpleader issue is not a 
final judgment. It is a decision in a proceeding which 
is in the nature of an interlocutory proceeding." And 
Thesiger, L.J., in dealing with the same question, said: 
"Interpleader issues are not, strictly speaking, actions, but 
are more analogous to inquiries directed in the course of 
actions." (McAndrew v. Barker (1878), 7 Ch. D. 704.) 

By virtue of this rule the judge who tries the issue may 
make a final order for payment out or delivery over of the 
subject-matter to the successful claimant. (For former 
practice see Marks v. Ridgway (1847), 1 Exch. 8.) 

If any matter is not disposed of by the judge, a sub- 
sequent application should be made to him by summons 
in the action. (Chitty's Arch. 1365.) 

" Costs not otherwise provided for." — The subject 
of costs is dealt with at length under Eule 15, infra. 

E.ULE 14. — Where in any interpleader proceeding it 
is necessary or expedient to make one order in several 
causes or matters pending in several divisions, or before 
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different judges of the same division, such order may be 
made by the Court or judge before whom the interpleader 
proceeding may be taken, and shall be entitled in all 
such causes or matters ; and any such order (subject to 
the right of appeal) shall be binding on the parties in 
all such causes or matters. 

Sometimes it happens that more than one action has 
been commenced against a stakeholder, or person in a 
similar position, before he thinks of seeking relief from 
adverse claims by way of interpleader. In such circum- 
stances the applicant for relief should entitle his applica- 
tion in all the actions or matters pending against him, 
making parties to the interpleader proceedings all persons 
bringing actions or claims in respect of the subject- 
matter. Otherwise there may be some diiSculty and 
expense involved in getting the action stayed where the 
application is made independently of it. (See Beading 
i: London School Board (1886), 16 Q. B. D. 686.) When 
a decision is arrived at in the interpleader proceedings 
the Court can make an order finally disposing of all the 
actions so pending, and of the costs thereof. 

" Subject to the Right of Appeal." — With regard 
to the right of appeal, it should be noted that such an 
order as is here referred to is an interlocutory order, and 
not a final order, and is subject to the rules as to time, 
&c. as relate to them. (0. LVIII. ; McNair v. Auden- 
shaw, (1891) 2 Q. B. 502.) 

RULE 15. — The Court or a judge may, in or for the 
purposes of any interpleader proceedings, make all such 
orders as to costs and all other matters as may be just 
and reasonable. 

This rule is a re-enactment of the concluding words of 
s. 1 of the Interpleader Act, 1831. The interpretation 
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put on the statute from 1831 to 1883 will therefore, in 
the absence of later authority, serve as a guide to the 
interpretation of the rule. 

Where any difficulty or deadlock occurs in interpleader 
proceedings this rule is useful, inasmuch as under it the 
Court has absolute power to make any order which may 
be " just and reasonable." 

"Orders as to . . . all other Matters."--These 
words were inserted to enable the Court to deal with all 
matters or questions which might incidentally arise in 
interpleader proceedings. Under the jurisdiction here 
conferred orders have been made for the payment of a 
wharfinger's charges in respect of the goods in question. 
(De Eothschild v. Morrison (1890), 24 Q. B. D. 750) ; and 
for the appointment of a receiver and manager of a going 
concern, being the property in dispute, instead of ordering 
a sale of the same. (Howell v. Dawson (1884), 13 
Q. B. D. 67.) 

Order as to " No Action." — Where the claimant or 
execution creditor has suffered a substantial grievance 
owing to any irregularity on the part of the sheriff no 
order should be made barring an action for damages 
against the sheriff. (See De Coppett v. Barnett (1901), 
17 Times Eep. 273, C. A. ; L. C. & D. Ey. v. Gas Light, 
&c. Co. (1899), 80 L. T. 119.) But where a sheriff enters 
the premises of a person other than an execution debtor, 
and there seizes goods believing erroneously that such 
goods belong to the execution debtor, the sheriff may, 
upon interpleader proceedings, be protected against an 
action for trespass to the land as well as against an action 
for seizure of the goods, if no substantial grievance has 
been done to the person whose premises are wrongfully 
entered. (Smith v. Critchfield (1885), 14 Q. B. D. 873, 
C. A.) 

"Orders as to Costs." — The question of costs in 
interpleader matters is a difficult one. This is due partly 
to the number of parties, always three, frequently more, 
who are interested in the proceedings, and partly to the 
fact that liability for certain costs in interpleader has 
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frequently to be determined by reference to the oonduct 
of the various parties at certain steps or stages in the 
course of the proceedings, as well as by reference to the 
final decision. Moreover, in sheriff's interpleader ques- 
tions sometimes arise as to the incidence of his costs and 
fees, and in stakeholder's interpleader as to the costs of 
any action which may have been begun before the 
interpleader summons was issued. 

Stakeholder's Costs. — With regard to these, the 
general practice is to allow a defendant, or a stakeholder, 
who has made out a case for interpleader, all his proper 
costs relating to the interpleader proceedings, as well as 
the costs of any action which may have been commenced 
against him by a claimant. He is entitled, on bringing 
into Court the amount claimed, to deduct from it the 
amount of his taxed costs up to that period, the question 
as to on which of the parties the ultimate liability for 
these costs is to fall being reserved. (Searle v. Matthews, 
(1883), W. N. 176; 19 Q. B. D. 77, note.) 

The stakeholder is entitled to his costs of the inter- 
pleader proceeding whether he has been sued or not. 
(Clench v. Dooley (1887), 56 L. T. 122.) 

A Master in making an order upon an interpleader 
summons has no power to make any order as to the 
costs of the defendant in the action, out of which the 
interpleader proceedings have arisen. A Master has only 
the power to deal with the costs of the interpleader 
proceedings themselves. (Hansen v. Maddox (1884), 12 
Q. B. D. 100 ; 0. LIV. r. 12 (J).) 

Where there is vexatious conduct, or culpable negli- 
gence on the part of the stakeholder with regard to the 
suit, whereby needless expense is occasioned, such con- 
duct ought to be visited in all cases with costs against 
him. The stakeholder being almost sure of his costs 
the Court should be most careful not to allow him to run 
them up unnecessarily. (Crawford v. Fisher (1840), 
1 Hare, 436 ; Scottish Union v. Steele (1864), 9 L. T. N. S. 
677; Crickmore v. Freeston (1871), 40 L. J. Ch. 137; 
Searle v. Matthews (1883), W. N. 176, 19 Q.B. D.77, note.) 
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Wharfinger's Charges. — Where the stakeholder 
who seeks to interplead is a wharfinger, warehouseman, 
banker, carrier, insurance company, or such like, and is 
entitled to charges in respect of the goods in dispute, 
such charges should be allowed to him, as well as the 
costs of the interpleader proceedings. (De Eothschild v. 
Morrison (1890), 24 Q. B. D. 750; Cotter r. Bank of 
England (1834), 2 Dowl. 728.) 

It has been decided in India, that where a dispute 
arises as to the amount of the charges which a carrier is 
entitled to deduct for freight, such question of amount 
should form the subject of a separate proceeding between 
the true owner and the carrier. (Bombay Ey. Co. r. 
Sassoon (1893), 18 Bombay Eep. 281.) 

Whenever it appears just and reasonable the costs and 
charges of the stakeholder may be made a first charge 
upon the fund or goods in dispute. (Attenborough v. 
St. Katherine's Docks Co. (1878), 3 C. P. D. p. 466 ; 
Duear r. Macintosh (1834), 2 Dowl. 730.) 

Sheriff's Costs. — A rule was laid down shortly after 
the passing of the Interpleader Act that the sheriff 
should .pay his own costs of coming to the Court to 
interplead, however proper his conduct might have been. 
It was said that the Act, passed chiefly for the relief of 
the sheriff, conferred sufficient benefit upon him by 
allowing him to interplead, and so to relieve him of a 
liability cast upon him by law. (Bai-ker ». Dynes (1832), 
1 Dowi. 169 ; Bowdler v. Smith (1832), 1 Dowl. 417.) 

However in certain cases, more especially in those 
tried in the Court of Exchequer, the sheriff was allowed 
his costs. (Oram v. Sheldon (1885), 3 Dowl. 640.) 

Gradually the Court came to regard the onerous posi- 
tion of the sheriff' with a more liberal eye, and exercising 
the discretion vested in it by the Act, it became usual to 
order the unsuccessful party topay the sheriff's costs. And 
still more recently the sheriff' has been allowed to ask 
that his costs be paid by the successful execution creditor 
in the first place, the latter having his remedy over 
against the claimant, who of course may be a man of 
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straw. (See Ex parte Streeter (1881), 19 Ch. D. 216 ; 
Smith V. Darlow (1884), 26 Ch. D. 605.) 

In 1883 Field, J., made inquiries as to the then practice 
as to costs in interpleader, and in the case of Searle v. 
Matthews ((1883), W. N. 176) laid down the following 
general rules, which however are somewhat affected by 
rr. 16, 16a, and 17 of 0. LVII : " There have been recently 
before me several cases of interpleader, both by sheriffs 
and parties, in which the question raised has been whether 
the sheriff or party interpleading is entitled to costs, and 
if so, at what point of time his right to them commences. 
The same question was brought before me several years 
ago when I was at chambers, and I took pains to inquire 
what had been the practice as well in the Courts of 
Common Law as in the Court of Chancery. I have 
again made inquiries as to the practice, and the result 
has been that, although the practice at chambers of this 
division has to some extent varied, the general rule 
seems to have been that which I am about to state, 
namely, where an order is made on the application of a 
sheriff', he is entitled to his costs from the period at 
which he has been called into interpleading action, that 
is to say, he is entitled, as against an unsuccessful 
claimant, to costs and possession money from the time 
of the notice of claim or from the time of sale, whichever 
would be first ; and where a sheriff is ordered to with- 
draw, he is entitled to costs as against the execution 
creditor from the time at which the latter authorised the 
carrying on of the interpleader proceedings, that is, 
generally from the return of the interpleader summons. 
In cases where the interpleader summons is taken out 
by the defendant in an action, he is entitled, on bringing 
into Court the amount claimed, to deduct from it the 
amount of his taxed costs up to that period, the question 
as to on which of the parties the ultimate liability for 
those costs is to fall being reserved. Of course, these 
rules are general only, and if, in any particular case, the 
sheriff or party interpleading has unnecessarily caused 
any portion of the costs, he will not be entitled to recover 
and may be called upon to pay costs." 
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Apart from such grounds as are suggested in the con- 
cluding sentences of the above judgment, a sheriff 
cannot be ordered to pay costs in interpleader proceed- 
ings, as he is no party to the issue, nor in any sense a 
co-defendant. Generally speaking, it is only where he 
fails to make out a proper case for interpleader relief 
that he may be ordered to pay costs. Once such relief 
has been granted he disappears from the proceedings, 
and is in no sense a party to the issue or any other 
subsequent proceedings. And if by any misapprehension 
of his position in an interpleader matter he is ordered to 
pay costs his proper course is not to appeal against the 
order, but to obtain a prohibition. (Temple v. Temple 
(1894), 63 L. J. Q. B. 556.) 

The following are exceptional cases where the sheriff 
has been ordered to pay the costs : "Where goods were 
taken in execution, and a claim was set up under a bill 
of sale which bore date after the levy, the Court dis- 
charged the sheriff's application for relief, and made him 
pay the costs of the execution creditor. (Ee Sheriff of 
Oxon (1837), 6 Dowl. 136.) 

Where a sheriff by means of an interpleader summons 
brings parties before the Court in consequence of a claim 
which is clearly bad in point of law, the Court will 
compel him to pay the costs. (Bishop v. Hinxman 
(1834), 2 Dowl. 166.) 

"Where the landlord has a claim for rent, and gives notice 
in proper time, the sheriff ought not to interplead but to 
proceed under 8 Anne, c. 14 (See Clarke v. Lord (1838), 
2 Dowl. 55; Cocker v. Musgrove (1846), 9 A. & E. 223.) 

A sheriff would probably be mulct in costs wherever 
he has been refused interpleader relief owing to any kind 
of irregularity on his part, for example, where he has 
accepted an indemnity from one of the parties (Ostler v. 
Bower (1836), 4 Dowl. 605) ; where he has been guilty of 
delay (Cook v. Allen (1833), 2 Dowl. 11) ; where he has been 
guilty of dishonesty (Holt v. Frost, 28 L. J. Ex. 55) ; or 
misconduct (Lewis v. Jones, 2 M. & "W. 203) ; or collusion 
with either of the parties (Duddin v. Long, 8 Dowl. 139) ; 
or negligence. (Brackenbury v. Laurie, 3 Dowl. 180.) 



Okdee LYII. R. 15. 77 

The following judgment, given in an Irish case, under 
rules similar to those which obtain in England, deals 
with questions relating to a sheriff's costs and charges 
in interpleader in admirable sequence and with much 
lucidity : " An order to interplead is never made except 
in the presence of the execution creditor and the 
claimant. If the claimant do not attend his claim is 
barred. If the execution creditor do not attend, the 
sheriff is ordered to withdraw from possession. In 
neither case is there any additional expense for keeping 
the goods. But where an order to interplead is made, 
the claimant is at liberty to elect between having the 
goods sold at once, or getting possession of them on 
giving security. For an obvious reason, he generally 
talies the second alternative, and therefore the order is 
so drawn as to give him a certain period to procure the 
necessary security. It often happens that he does not 
do so until the last moment, and occasionally he fails to 
do so altogether, in which case the sheriff sells under the 
order of the Court. The question naturally arises, who 
pays for keeping the goods from the date of the order till 
security is completed or sale ? Surely, the reasonable 
answer is, the claimant for whose benefit and at whose 
request the goods are kept. This would be quite 
UTespective of the interpleader suit. The claimant 
causes the Court, which would otherwise direct them to 
be sold at once, to order the sheriff to retain them for 
the claimant's benefit. The practice (in Ireland) has 
been to give the sheriff his costs of possession out of the 
proceeds of the sale, if the fund is brought into Court, 
and if not, against the claimant even where he succeeds. 
The latter may be entitled to have such costs included in 
the costs awarded him against the execution creditor, 
but this does not follow as a matter of course. If the 
execution creditor succeeds, the sheriff retains the 
amount out of the proceeds as part of the costs of the 
levy, and if the judgment debt is not fully discharged by 
the amount realised, the execution creditor would, in 
most cases, be entitled to have an order for the costs so 
deducted against the claimant." (Malone r. Eoss, (1900). 
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2 Ir. Eep. 586 ; Cf. the English case of Smith v. Darlow, 
supra.) 

A sheriff, being an officer of the Court, should not file 
an affidavit in support of his application to interplead ; if 
he do he will not be allowed the costs of it. His proper 
procedure in complicated cases is to wait to see if an 
affidavit is necessai^, then he can obtain an enlargement 
and file one. (Stocker v. Heggerty (1892), 67 L. T. 27.) 

The Court of Appeal has held that where an inter- 
pleader issue has been directed on the application of the 
sheriff, and the claim of the third party fails, the strict 
form of order upon which the sheriff is entitled to insist, 
is to direct the execution creditor to pay the sheriff's 
charges of the interpleader, with a remedy over to the 
execution creditor against the third party, the claimant, 
though it is a common form of order simply to order the 
third party to pay them to the sheriff. (Smith v. Darlow 
(1884), 26 Ch. D. 605; Stern v. Tegner (1898), 1 Q. B. 37 ; 
Todd r. M'Keevir, 2 Ir. E. 400.) These decisions are 
based on the ground that the sheriff is entitled to look 
to the person who puts him in motion, the execution 
creditor, for his costs and charges. 

In an interpleader appeal, from an order of a judge in 
bankruptcy, to the Court of Appeal, the sheriff's costs of 
the appeal were ordered to be paid by the party who 
should ultimatelv, at the new trial, be found to be in 
the wrong. (Ee Streeter (1881), 19 Ch. D. 216.) 

On the other hand a sheriff will not always get his 
costs of appearing on the hearing of an appeal. In one 
case, where there was no suggestion that if the appeal 
were allowed the respondent would not be able to pay, 
he was refused his costs, although he had, in error, been 
served with formal notice of the appeal. (Ex parte 
Webster (1882), 22 Ch. D. 136.) 

Where however it appeared that the sheriff's costs 
would be in jeopardy if the appeal were allowed, it was 
held that he had such an interest in the result as entitled 
him to attend, and he was allowed his. costs of appearing 
on the appeal. (Trickett v. Girdlestone (1897), 103 
L. T. Jol. 81.) 
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Where the execution debtor's landlord, after the 
sheriff had levied execution and had obtained an inter- 
pleader order claimed for rent under 8 Anne, c. 14, and 
the execution creditor did not meet the claim, and the 
issue was not proceeded with, the Divisional Court 
ordered that the execution creditor should first pay the 
sheriff his costs, and that the claimant should pay the 
execution creditor half the sheriff's costs from the date 
of the claim. (Lawson v. Carter (1894), 63 L. J. Q. B. 
159 ; Cf. Clarke v. Lord (1833), 2 Dowl. 55.) 

Sheriff's Charges. — Where a sheriff acts improperly, 
as by adopting a wrong procedure, and extra possession 
money is thereby incurred, he will not be allowed to 
recover these charges. (Clark v. Chetwode (1836), 4 
Dowl. 635.) 

With regard to a sheriff's charges in cases where 
bankruptcy supervenes after seizure of the debtor's 
goods, provision has been made in the Bankruptcy Act, 
1890, s. 11, sub-s. 1 : Where any goods of a debtor are 
taken in execution, and before sale thereof, or the comple- 
tion of the execution by the receipt or recovery of the 
full amount of the levy, notice is served on the sheriff 
that a receiving order has been made against the debtor, 
the sheriff shall, on request, deliver the goods and any 
money seized or received in part satisfaction of the 
execution to the official receiver, but the costs of the 
execution shall be a first charge on the goods or money so 
delivered, and the official receiver or trustee may sell 
the goods, or an adequate part thereof, for the purpose 
of satisfying the charge. 

Under this sub-section it has been held, that, though 
interpleader proceedings are pending when notice of a 
receiving order is served on the sheriff, he is bound, on 
being so served, to deliver the goods or their proceeds 
to the official receiver, and is not entitled, as against the 
official receiver or the trustee in bankruptcy, to possession 
fees for any time for which he may remain in possession 
after he has been so served. (Ee Harrison, Ex parte 
Sheriff of Essex, (1893) 2 Q. B. 111.) 
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And a sheriff is not entitled to poundage, where, after 
he has seized goods in execution, a receiving order is 
made against the judgment debtor, and the goods are 
delivered to the of&cial receiver or trustee in bankruptcy 
in pursuance of this sub-section. (Ee Thomas, Ex parte 
Sheriff of Middlesex, (1899) 1 Q. B. 460.) 

A sheriff however is entitled, as a rule, to possession 
fees reasonably incurred up to the date of notice of the 
receiving order, although such fees may have been 
increased by the delay of interpleader proceedings. (Ee 
Levy, Ex parte Sheriff of Essex (1890), 63 L. T. 291, 38 
W. E. 784; see also Ee Fenton (1878), 10 Ch. D. 169, 
48 L. J. Bank. 64; Ee Beeston, (1899) 1 Q. B. 626 
(execution debtor's delay) ; Ee Finch, 65 L. T. 466 ; 40 
W. E. 175 (execution creditor's delay).) 

Execution Creditor's Costs. — An execution credi- 
tor who wholly succeeds on the issue is, as a general 
rule, entitled to his costs against the claimant, subject 
to the discretion of the Court to make any order that 
may be just and reasonable. This is merely in accord 
with the principle that a successful party is entitled to 
his costs unless there is " good cause " for depriving him 
of them. The rule is that the claimant who improperly 
raises the double or adverse claim must pay the costs 
of the interpleader proceedings thereby occasioned. 
(Hendry v. Key (1756), 1 Dick. 291 ; Symes v. Magnay 
(1856), 20 Beav. 47 ; Laing v. Zeden (1874), 9 L. E. Ch. App. 
736 ; Nunn r. Tyson (1901), W. N. 138, 17 Times L. E. 
624 (costs enforced against married woman restrained).) 

In some cases the Court has exercised the discretion 
vested in it by this rule and the former provisions, and 
refused to award costs to the successful party upon the 
trial of the issue. (Field v. Eivington (1889), 5 T. L. E. 
642; Morland v. Chitty (1833), 1 Dowl. 520.) And it 
has been held in an Irish case that a successful claimant 
is not entitled to his costs, if the property seized was so 
placed that it might reasonably be supposed to belong to 
the execution debtor. (Phibbs v. Phibbs (1851) 3 Ir 
Jur. 0. S. 96.) 
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"Where each party to the issue succeeds as to part of 
the goods in question, the costs may be divided, and the 
ratio of such division is a matter for the Court to deter- 
mine. Wlien success is thus divided, the ordinary 
principle, that the plaintiff shall have his general costs, 
does not apply to interpleader matters, and the costs 
should be taxed without regard to which party is plaintiff 
and which defendant. The plaintiff should have his 
costs in respect to the matters he has succeeded in 
proving, and the defendant those properly incurred in 
proving the successful part of his claim. (Clifton r. 
Davis (1856), 25 L. J. Q. B. 344, 6 E. & B. 392; 
Cummms v. Kavanagh (1891), 25 Ir. L. T. R. 24.) 

In a case where £182 was claimed, of which the 
plaintiff in the issue only recovered £50, it was held a 
wise discretion to order each side to pay their own costs. 
(Carr v. Edwards (1839), 8 Dowl. 29.) 

But where the claimant succeeded as to the bulk of 
the goods seized he was on appeal held entitled to his 
costs of the issue and of the appeal therefrom. (Price 
V. Plummer (1878), 39 L. T. 657, 26 W. E. 682.) 

Where the execution creditor is unsuccessful on the 
hearing of the interpleader issue he is liable to the 
claimant in respect of the charges and costs of the sheriff 
which the latter has deducted from the amount of the 
levy. (Blaker r. Seager (1897), 76 L. T. 392.) He is 
similarly liable for the charges of the sheriff incurred 
subsequent to the interpleader order. (Goodman r. 
Blake (1887), 19 Q. B. D. 77 ; 56 L. J. Q. B. 441.) 

And even ^liere the execution creditor is successful he 
may, in cases where the claimant is a person of no 
substance, have to pay the sheriff's costs and charges, as 
the strict form of order upon which the sheriff is entitled 
to insist, is to direct the execution creditor to pay the 
sheriff's charges of the interpleader, with a remedy over 
to the execution creditor against the third party, though 
it is a common form of order simply to direct the claimant 
to pay them to the sheriff. (Smith v. Darlow (1884), 
26 Ch. D. 605 ; Stern v. Tegner, (1898) 1 Q. B. 37.) 

With regard to the incidence of the sheriff's costs 

M.I. G 
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where a landlord, after a seizure, makes a claim tor rent, 
which is not met by the execution creditor, and the issue is 
not proceeded with, an order was made under these rules, 
that the execution creditor should first pay the sheriff's 
costs, and that the claimant should then pay to the exe- 
cution creditor half the sheriff's costs from the date of 
his claim. (Lawson v. Carter (1894), 63 L. J. Q. B. 159.) 

Claimant's Costs. — Where the claimant succeeds on 
the issue he is entitled to his costs against the execution 
creditor, unless there are grounds which justify the Court 
in refusing him his costs. That is to say, the costs will 
usually follow the event, unless " good cause" is shown 
for varying the usual order. As to what constitutes 
" good cause " it has been held that misconduct is not a 
necessary element. (Porster v. Parquhar, (1893) 1 Q. B. 
564 ; see also Granville v. Pirth (1903), 72 L. J. K. B. 152, 
C. A. (Gaming Act defence) ; Huxley v. West London Ex- 
tension Ey. (1889), 14 App. Cas. p. 32; Sutchffe v. 
Smith (1886), 2 Tim. Eep. 881.) 

The claimant will get his costs where the execution 
creditor at the eleventh hour abandons, or consents to be 
barred, or does not appear, or is defeated at the trial of 
the issue. (Symes v. Magnay (1855), 20 Beav. 47 ; 
Laing v. Zeden (1874), 9 L. E. Ch. App. 736.) 

And where a sheriff interpleads, the claimant, if 
successful, is entitled to recover as costs from the execu- 
tion creditor the amount of the sheriff's fees and charges 
which he has deducted from the proceeds of the levy. 
(Blaker v. Seager (1897), 76 L. T. 392.) And the inci- 
dence of a sheriff's charges is a matter of law and a 
proper subject of appeal from a County Court to the 
High Court. (Goodman v. Blake (1887), 19 Q. B. D. 77.) 

Whatever the result may be at the trial of the issue 
the claimant should not be ordered to pay the possession 
fees incurred prior to the date of his notice of claim as 
they are obviously not incurred in consequence of any 
action on his part. (See order made in Gaskell v. Sefton 
(1845), 14 M. & W. 802 ; also rules laid down by Field, J., 
m Searle v. Matthews, 19 Q. B. D. 77.) 
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If the plaintiff in the issue does not proceed with it, 
the Court can discharge the order, and allow the defen- 
dant his costs. (Wicks v. Wood (1878), 26 W. E. 680.) 

Where success is divided the costs may be divided. 
In one case where the claimant was successful as to £50 
out of ^'182 claimed it was held a wise discretion to order 
each side to pay its own costs. (Carr r. Edwards (1839), 
8 Dowl. 29.) 

In another case where the claimant succeeded as to 
the bulk of the goods seized he was on appeal held 
entitled to his costs of the issue and of the appeal 
therefrom. (Price i: Plummer (1878), 39 L. T. 657, 
26 W. E. 682.) 

Where a claimant appears merely to consent to an 
order being made barring his claim, he may by such 
appearance make himself liable to pay the costs of the 
stakeholder and other claimant. Upon the return day 
of an interpleader summons, the claimant's solicitor 
appeared without any affidavit, and, after the statement 
of the case of the applicant for relief, he said he would 
consent to an order barring his claim, but asked that the 
order might provide that no action should be brought by 
or against either party in respect of the goods in question. 
The claim had been persisted in until the moment of the 
hearing. The judge made an order barring the claimant 
and directing him to pay all the costs of the interpleader 
proceedings. Upon appeal this order was affirmed, and 
it was said that, although a judge has no jurisdiction to 
order the claimant to pag the costs of interpleader pro- 
ceedings unless he ajjpears to litigate his claim, these facts 
raised a question for his discretion as to whether this 
was such an appearance. (Eooda v. Gun and Shot Co. 
(1873), 28 L. T. 635 ; see also 0. LVII. r. 10.) 

On the other hand where a claimant appears for the 
sole purpose of objecting to any irregularity in the 
proceedings, such as the purpose of protecting himself 
from the payment of costs improperly claimed against 
him on the summons, there is no appearance within the 
meaning of the interpleader rules. (Grazebrook v. 
Eiehards (1842), 10 M. & W. 279.) 

G 2 
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Miscellaneous Cases relating to Costs. — There 
is no appeal without leave from an order of a judge 
at chambers as to costs in interpleader proceedings. 
(Hartmont v. Foster (1881), 8 Q. B. D. 82 ; see also 
Field V. Kivington (1889), 5 Times Eep. 642.) 

On the other hand an appeal will always lie from an 
interpleader order as to costs, when the order has been 
made without jurisdiction, e.g., where a master deals 
with the costs of the original action when drawing up 
the order in the interpleader proceedings. (Hanson v. 
Maddox (1883), 12 Q.B. D. 100.) 

Where the Court directed an issue, and reserved the 
question of costs, and the defendant in the issue obtained 
an order for the discharge of the interpleader order 
unless the plaintiff should proceed in a certain time, 
which the plaintiff failed to do, it was held that the 
order discharging the interpleader order did not discharge 
it entirely, and that jurisdiction still remained under 
which an order could be made that the defaulting party 
pay the costs. (Wicks v. Wood (1878), 26 W. E. 680.) 

The principle of the successful party in an action 
obtaining the general costs, though partially unsuccess- 
ful, is not applicable to an interpleader issue. (Clifton 
V. Davis (1856), 25 L. J. Q. B. 344.) 

Security for Costs. — In all interpleader proceedings 
each claimant asserts that he has certain legal rights in 
respect of the subject-matter in question. In stake- 
holder's interpleader each claimant makes claim to the 
ownership of the subject-matter. In sheriff's inter- 
pleader the execution creditor claims to be entitled to 
seize and sell the goods in question as belonging to his 
debtor, and the claimant on the other hand claims them 
as his property. It therefore is obvious that in inter- 
pleader issues each claimant is really in the position of 
a plaintiff. The following authorities will illustrate the 
peculiar position of parties to interpleader proceedings 
in regard to this question of security for costs. In 
Rhodes v. Dawson (1886), 16 Q. B. D. 548, it. was held 
that in considering whether parties to an interpleader 
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issue ought to be required to give security for costs, the 
rules applicable to ordinary litigants must be observed, 
but in applying those rules the question, whether a 
party to such an issue is to be treated as a plaintiff 
or as a defendant, must be decided by the real merits 
of the case, and not by the mere form of the issue 
itself. 

In an interpleader issue both the nominal plaintiff 
and the nominal defendant are really in the position of 
the plaintiff in an ordinary' action, and, therefore, the 
defendant in the interpleader issue may be ordered to 
give security for costs in any case in which a plaintiff 
may be so ordered, and the rule, that a defendant 
cannot be compelled to give security for costs, does not 
apply. (Tomlinson v. Land and Finance Corporation 
(1884), 14 Q. B. D. 539; Williams v. Crosling (1847), 
3 C. B. 957.) 

And where one of the defendants in an interpleader 
issue is really interested in the result thereof as a 
plaintiff, he is not entitled to call on the party, who is 
made the plaintiff in the issue, to give security for costs 
upon the ground that the latter is a foreigner residing 
abroad. (Behnont v. Aynard (1879), 4 C. P. D. 221, 
852 ; commented upon in Tomlinson r. Land and 
Finance Corporation, supra.) But in an earlier case a 
claimant who was substituted for the defendant, a stake- 
holder, under the interpleader rules, was held entitled 
to call upon a foreign plaintiff for security for costs. 
<Benazech v. Bessett (1845), 1 C. B. 313.) 

In cases where there is just and reasonable ground 
for each party fearing that they will not get their costs, 
if successful, it is submitted that both parties could be 
ordered to give security under the terms of this rule. 
(See La Compagnie Generale, &c., (1891) 3 Ch. p. 458.) 
Both parties are actors, and are, therefore, quasi- 
plaintifls, the claimant by making his claim, and the 
execution creditor by levying his execution. 

Whether a plaintiff who is insolvent should be ordered 
to give security for costs, in an interpleader issue, will 
depend on the particular circumstances of each case. 
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(Cf. Eidgway v. Jones (1860), 29 L. J. Q. B. 97 ; Tanner 
V. European, &c. Co. (1866), L.E. 1 Ex. 261.) 

Where an interpleader proceeding was directed by the 
Court to proceed in the name of a bankrupt trustee, as 
plaintiff, against an assignee, the plaintiff's cestui que 
trust was ordered to give security for the costs of the 
defendant, as she was the party beneficially interested 
in the result. (Frost r. Hey wood (1843), 2 Dowl. & 
D. 801.) 

Where both the claimant and the execution creditor 
were out of the jurisdiction, the Court refused to order 
the execution creditor, who was nominally defendant in 
the issue, to give security. (Workmeister v. Healy 
(1876), 10 Irish K. C. L. 450.) 

In any cause or matter, in which security for costs is 
required, the security shall be of such amount, and be 
given at such times, and in such manner and form, as 
the Court or a judge shall direct. (0. LXV. r. 6.) 

" Orders as to all other Matters." — These words 
were inserted with the intention of enabling the Court 
to deal with all questions however difficult or unusual 
or complicated, which might incidentally arise in inter- 
pleader proceedings. Under the jurisdiction here con- 
ferred orders have been made for the payment of a 
wharfinger's charges. (De Eothschild r. Morrison (1890), 
24 Q. B. D. 750) ; and for the appointment of a receiver 
and manager of a going concern, which was the property 
in dispute, instead of ordering a sale. (Howell r. 
Dawson (1884), 13 Q. B. D. 67.) 

RULE 16. — Where a claim is made to or in respect of 
any goods or chattels taken in execution under the process 
of the Court it shall be in writing, and upon the receipt 
of the claim the sheriff or his officer shall forthwith give 
notice thereof to the execution creditor according to 
Form 28 in Appendix B. or to the like effect, and the 
execution creditor shall, within four days after receiving 



Oeder LTII. R. 16. 87 

the notice, give notice to the sheriff or his officer that he 
admits or disputes the claim, according to Form 29 in 
Appendix B. or to the Hke effect. If the execution 
creditor admits the title of the claimant, and gives 
notice as directed by this rule, he shall only be liable to 
such sheriff or officer for any fees and expenses incurred 
prior to the receipt of the notice admitting the claim. 

" Claim . . . shall be in Writing."— This rule 
came into force in 1889. The claim of the claimant to 
the goods seized must no-n- be in writing. And if the 
claim only relates to part of the goods care should be 
taken to specify exactly what is claimed, for if the claim 
is incomplete the claimant runs the risk of an order 
confining his right to what he has claimed, or if he has 
claimed too much his partial success may affect the 
order as to costs. (See Hockey r. Evans (1887), 18 
Q. B. D. 390. Cf. as to costs, Carr v. Edwards (1839), 
8 Dowl. -29 ; Price v. Plummer (1878), 39 L. T. 657, 26 
W. E. 682.) 

Form. — Eor form of claim, see Form No. 3 in 
Appendix. 

" Sheriff shall forthwith give Notice to Execu- 
tion Creditor." — The sheriff should immediately give 
the prescribed notice of the claim to the execution 
creditor, and not to his solicitor. A solicitor who has 
recovered judgment for a client, under an ordinary 
retainer, has no authority, without further express 
instructions from his client, to engage in interpleader 
proceedings by resisting the claim. (James r. Eicknell 
fl887), 20 Q. B. D. 164. Cf. Austin v. Macnamara 
(1896), 40 Sol. Jo. 71.) 

Form. — For form of sheriff's notice to execution 
creditor, see Form No. 5 in Appendix. 

" Forthwith." — A sheriff may be refused interpleader 
relief if he has been guilty of delay in making his 
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application. He should come promptly to the Court 
aftei' he has received notice of the adverse claim, because 
his possession may cause great mischief, as by the 
absolute stoppage of a lawful trade. (Tufton v. Harding 
(1859), 6 Jur. N. 8. 116.) 

"Admits or Disputes." — The sheriff is now 
entitled, when a claim is duly made to the goods seized, 
to written instructions from the execution creditor as to 
whether he admits or disputes the claim, and, if none 
are given within the four days allowed to the execution 
creditor to make enquiries as to the validity of the 
claim, then the sheriff can interplead, and on the return 
of the interpleader summons the execution creditor 
cannot abandon without being liable under this rule for 
such costs and charges as the Court may consider just 
and reasonable. 

Form. — For form of execution creditor's notice to 
sheriff admitting or disputing the claim, see Form No. 6 
in Appendix. 

RULE 16a. — When the execution creditor has given 
notice to the sheriff or his officer that he admits the claim 
of the claimant, the sheriff may thereupon withdraw from 
possession of the goods claimed, and may apply for an 
order protecting him from any action in respect of the 
said seizure and possession of the said goods, and the 
judge or master may make any such order as may be 
just and reasonable in respect of the same: Provided 
always, that the claimant shall receive notice of such 
intended appHcation, and if he desires it, may attend the 
hearing of the same, and if he attend, the judge or master 
may, in and for the purposes of such application, make 
all such orders as to costs as may be just and reasonable. 
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" Sheriff may Apply for Order Protecting him 
from any Action." — This rule was made immediately 
upon the decision in the case of Sodeau v. Shorey 
(1896), 74 L. T. 240, 12 Tim. Eep. 277, where it was 
held that a sheriff who has seized goods admittedly 
belonging to a third party is not entitled to interplead 
merely for the ulterior purpose of getting an order 
protecting him against an action of trespass in respect 
of the seizure. 

Prior to this rule there was no procedure in existence 
by which a sheriff could obtain protection in cases where 
the execution creditor admitted the claimant's title 
except by the indirect method of taking out an inter- 
pleader summons. And he could not take out an inter- 
pleader summons unless he remained in possession of 
the goods in the meantime. (JMoore r. Hawkins (1895), 
43 W. E. 235.) 

Now, under this rule, the sheriff can in sucli case 
apply for a protection order directly, and he will get it 
as a matter of course, provided he has given due notice 
of the application to the claimant, and has not been 
guilty of any wrongful conduct in the j)ursuance of his 
duty. 

Costs on hearing of Application. — The claimant, 
whose claim is admitted by the execution creditor, 
should not appear on the hearing of the sheriff's 
application for protection, unless he has substantial 
grounds for opposing it, for if he does appear and bis 
opposition is unsuccessful he will probably have to pay 
his own costs. 

RULE 17. — "Where the execution creditor does not in 
due time, as directed by the last preceding rule, admit or 
dispute the title of the claimant to the goods or chattels, 
and the claimant does not withdraw his claim thereto by 
notice in writing to the sheriff or his officer, the sheriff 
may apply for an interpleader summons to be issued, and 
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should the claimant withdraw his claim by notice in 
writing to the sheriff or his officer, or the execution 
creditor in like manner serve an admission of the title of 
the claimant prior to the return day of such summons, 
and at the same time give notice of such admission to 
the claimant, the judge or master may, in and for the 
purposes of the interpleader proceedings, make all such 
orders as to costs, fees, charges, and expenses, as may be 
just and reasonable. 

Time when Sheriff may Interplead. — A sheriff 
is not entitled to interplead until the claimant has made 
his claim in writing, and until the lapse of the four days' 
interval allowed by Eule 16 to the execution creditor to 
decide whether he will admit or dispute the claim made 
to the goods seized by the claimant. 

A sheriff need not support his application for inter- 
pleader relief by an affidavit unless the matter is a very 
complicated one, when the Court may order him to do 
so. The costs of an affidavit by the sheriff in a simple 
matter will not as a rule be allowed. (Stocker v. 
Heggerty (1892), 67 L. T. 27.) 

A sheriff must apply promptly for interpleader relief, 
otherwise it may be refused. He should come imme- 
diately to the Court after he has received notice of the 
adverse claim " because his possession may cause great 
mischief, as by the absolute stoppage of a lawful trade." 
(Tufton V. Harding (1859), 6 Jur. N. S. 116.) 

Costs. — See notes to Eule 15, supra, where the subject 
of costs and charges is fully dealt with. 
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When the County Courts were established in 1846 
they were given jurisdiction to grant interpleader relief 
to high bailiffs where a claimant appeared to claim goods 
seized in execution. (9 & 10 Vict. c. 95, s. 118; see also 
30 & 31 Vict. c. 142, s. 31 ; County Court Eules, 1875, 
0. XXL) 

By the Judicature Act, 1873, s. 89, this jurisdiction 
was extended so as to enable the County Courts to enter- 
tain applications for such relief from any defendant in 
any proceedings therein pending. In other words, before 
1873 interpleader relief could only be granted in cases 
where the subject-matter of the application was property 
seized in execution by the high bailiff. Since 1873, 
however, any defendant summoned in the County Court, 
and exposed to adverse claims in respect of the subject- 
matter in question, has been able to obtain such. relief in 
the County Court. 

The jurisdiction of the County Court, it may be noted, 
is not as yet quite equal to that of the High Court in inter- 
pleader matters, inasmuch as the County Court cannot 
grant relief to a person who merely expects to be sued by 
two or more parties making conflicting claims to the 
same goods or chattels. 

A person must actually be sued in the County Court 
before he can interplead, whereas he can interplead in 
the High Court if he merely expects to be sued. The 
reason for this defective jurisdiction in the County Court 
is incidental to the fact that it has no procedure analogous 
to the originating summons which is available in the 
procedure of the High Court. (Cf. E. S. C, 0. LVII. 
r. 5, and County Court Eules, 0. XXVII. r. 15.) 
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The County Court, since 1884, has had jurisdiction to 
try any interpleader matter transferred to it by the 
High Court where the value of the subject-matter in 
dispute does not exceed the sum of £500. (Judicature 
Act, 1884, s. 17.) 

At the present time the jurisdiction of the County 
Court in interpleader matters depends upon the County 
Courts Act, 1888, ss. 156, 157, and 120, and upon Orders 
27 and 33 of the County Court Eules. 

The various statutory provisions and rules relating to 
interpleader in the County Court are set out below. And 
under each section or rule all reported cases which may 
be of assistance in the interpretation thereof are collected. 
It will be convenient to deal with the comprehensive 
rules of 0. XXVII. of the County Court Eules first, and 
then with the miscellaneous provisions of 0. XXXIII., 
and ss. 120, 166, and 157 of the County Courts Act, 1888. 

THE COUNTY COUET EULES, 1903-1906. 
OEDEE XXVII. 
B.ULE 1. — (1) Where a claim is made to or in respect 
of any goods or chattels taken in execution under a pro- 
cess of a Court it shall be in writing, and thereupon the 
high bailiff shall forthwith send notice to the execu- 
tion creditor, according to the form in the Appendix. 

" Claim in Writing." — Where the claimant claims 
part only of the goods seized, he should specify exactly 
what he does claim in order that the execution creditor 
may liave an opportunity of deciding whether he will 
admit such claim or not. Where the owner of part of 
the goods improperly claims the whole, and an issue is 
consequently directed, he may be ordered to pay part or 
even the whole of the costs of tlie issue. At the same 
time he should be careful to claim all that he is entitled 
to, otherwise he will run the risk of an order confining 
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his right to the items he has claimed. (See Hockey v. 
Evans (1887), 18 Q. B. D. 390.) 

Where a married woman claims the goods seized and 
an interpleader issue is directed such issue is a " pro- 
ceeding instituted " by her withiir the meaning of s. 2, 
of the Married Women's Property Act, 1893, and renders 
her liable to an order to pay costs. (Nunn v. Tyson, 
(1901) 2 K. B. 487.) 

" Notice to Execution Creditor."— The high bailiff 
should give the prescribed notice of the claim to the 
execution creditor, and not to his solicitor. A solicitor 
whohasrecoveredjudgment for a client, under an ordinary 
retainer, has no authority, without express instructions 
from his client, to engage in interpleader proceedings by 
resisting the claim. (James r . Eicknell (1887) , 20 Q. B. D. 
164. Cf. County Court Eules, 0. LIV. r. 3.) 

Form. — For form of notice to execution creditor, see 
Form No. 38 in Appendix. 

RULE 1. — (2) If the execution creditor admits the 
title of the claimant to the goods or chattels, and within 
four days after receiving the notice mentioned in para- 
graph (1) of this Eule gives notice to the high bailiff of 
such admission according to the form in the appendix, 
or to the like effect, he shall only be liable to such high 
bailiff for any possession fees or expenses incurred by the 
high bailiff prior to the receipt of such notice ; and the 
judge may, if he thinks fit, on application by the high 
bailiff, make an order for payment of any such fees or 
expenses by the execution creditor to the high bailiff. 
Any such application shall be made in writing, and 
intituled in the matter of the execution, and three clear 
days' notice in writing thereof shall be given by the high 
bailiff to the execution creditor. 
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" Order for Payment of Fees."— It was only in 
1896 that the Court was given power, under the latter 
part of this sub-section, to make an order for payment 
of the high bailiff's fees in the execution proceedings. 
Before this the high bailiff could only recover his fees 
from a recalcitrant execution creditor by action in the 
County Court. (Thomas r. Peek (1888), 20 Q. B. D. 727.) 
■ High Bailiflf's Fees.— With regard to the legal 
position of a high bailiff in respect of his fees and 
expenses, it has been said that " it is fallacious to liken 
a high bailiff in all respects to a sheriff, for a high bailiff 
'is a creature of statute, and it is by what the statute 
enacts, no more and no less, that he and his office are regu- 
lated." (A. L. Smith, J., in Thomas v. Peek, supra.) 

Form. — For form of execution creditor's notice admit- 
ting tlie title of claimant, see Form No. 39 in Appendix. 

RULE 1.— (3) The high bailiff shall also forthwith 
send notice to the claimant, according to the form in 
the appendix, requiring him to make deposit or give 
security in accordance with s. 156 of the Act. 

"Make Deposit."— The County Court Act, 1888, 
s. 156, provides that "Where any claim shall be made 
to or in respect of any goods taken in execution under 
the process of the Court, the claimant may deposit with 
the bailiff either the amount of the value of the goods 
■claimed, such value to be affixed by appraisement in case 
of dispute, to be by such bailiff paid into Court, to abide 
the decision of the judge upon such claim, or the sum 
which the bailiff shall be allowed to charge as costs for 
keeping possession of such goods until such decision can 
be obtained, or may give to the bailiff in the prescribed 
manner security for the value of the goods claimed, and 
in default of the claimant so doing, the bailiff shall sell 
such goods as if no such claim had been made, and shall 
]iay into Court the proceeds of such sale to abide the 
decision of the judge. (See also Miller v. Solomon, (1906) 
2 K. B. 91.) 

In one case it was held that, by taking out of Court 
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the money deposited by the claimant on the first 
occasion, the execution creditor accepted the money in 
lieu of the goods, and thereby estopped himself in respect 
of the same judgment from denying that as against him- 
self the claimant was the owner of the goods, and there- 
fore that the claimant wa'? entitled to judgment on the 
second issue. (Haddow v. Morton, (1894) 1 Q. B. 565.) 

Formerly under the rul^s of 1875 it was not necessary 
for the high bailiff, before selling goods seized in execu- 
tion and claimed, to request the claima-nt to deposit the 
amount of the value of the goods or possession money, 
and, if no such deposit were ruade, the high bailiff was 
entitled to sell the goods without first applying for an 
interpleader summons. (Cramer v. Matthews (1881), 
7 Q. B. D. 425.) 

Now, however, the high bailiff cannot sell before 
serving a notice on the claimant requiring him to make 
deposit or give security/ After serving such notice he 
may sell without first applying for an interpleader 
summons under s. 157 of the Act. 

"Where a person makes a claim to the goods, and 
deposits their value to abide the decision upon the issue, 
the execution creditor, after succeeding upon the issue 
and taking out the deposit, cannot again seize the same 
goods, on the ground that the execution has only been 
partly satisfied. 

On the other hand where goods have been seized in 
execution, and the sheriff withdraws from possession 
upon payment into Court by a claimant of a sum which 
is to abide the event of an interpleader issue, the 
claimant by payment of that sum into Court does not 
acquire any property in the, goods, but such goods are 
free goods in the hands of the execution debtor, so that 
if they are again seized in execution to satisfy a judg- 
ment obtained by another creditor, the claimant if he 
again claims the goods, is liable, as a condition for an 
interpleader issue, to an order for the payment into 
Court of the full value of the goods seized. (Kotchie v. 
Golden Sovereigns, Ltd., (1898) 2 Q. B. 164.) 

" Give Security." — Where a claimant elects to give 
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security rather than make a deposit, he must do so in 
the form of a bond with sureties according to s. 108 of 
the County Court Act, 1888, and 0. XXIX. of the County 
Court Eules. 

Effect of Sale by Sailiff. — Where the real owner 
makes a claim to the goods seized before they are sold, 
but neglects to make the deposit or give the security 
required by s. 156, a sale by the bailiff under this section 
gives the purchaser a good title to the goods thus sold. 
(Goodlock V. Cousins, (1897) 1 Q. B. 558.) 

But where the bailiff seizes and sells goods which are 
not the property of the execution debtor, and the real 
owner ??7a/i;es no claim to them, the purchaser, apart from 
cases of estoppel, does not get a good title as against the 
real owner. (Crane v. Ormerod, (1903) 2 K. B. 37.) 

And where goods subject to a hire purchase agreement — 
which provided that if the goods were taken in execution 
the firm might, without previous notice, terminate the 
hiring and retake possession — were seized and sold by the 
bailiff, without the firm having any knowledge of the sale 
until afterwards, it was held that the sale was a conver- 
sion for which an action could be maintained against 
the bailiff. (Jelks v. Hayward, (1905) 2 K. B. 460.) A 
sheriff would, of course, be equally liable in similar case. 

RULE 2. — Where the execution creditor gives notice 
in due time to the high bailiff, as directed by Eule 1 of 
this Order, that he admits the title of the claimant to the 
goods or chattels, the high bailif may thereupon with- 
draw from possession, and may apply for an order 
protecting him from any action in respect of the seizure 
and possession of the said goods and chattels, and the 
judge may make any such order as may be just and 
reasonable in respect of the same. Any such applica- 
tion shall be made in writing, and intituled in the 
matter of the execution, and three clear days' notice in 
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writing thereof shall be given by the high bailiff to the 
claimant, who may, if he desires it, attend the hearing 
of the application ; and if he attends, the judge may, in 
and for the purposes of such application, make all such 
orders as to costs as may be just and reasonable. 

Order protecting BailiflF.— The bailiff will always 
get this order made as a matter of course, unless he has 
been guilty of some irregular or illegal conduct in 
pursuance of or incidental to his official duties. 

But where a party has a substantial grievance against 
a sheriff or bailiff the Court ought not to bar an action 
for damages. So where the officer entered the premises 
of the claimant, and there seized and took away goods 
as the property of the execution debtor, he was refused 
the usual protection, as substantial damage had been 
done to the claimant. (De Coppett v. Barnett (1901), 21 
Times L. E. 273, C. A. ; Winter v. Bartholomew (1856), 
25 L. J. Ex. 62. Cf. HoUier v. Laurie (1846), 3 C. B. 
384; Abbott r. Eichards (1846), 15 M. & W. 194.) 

If it appears that the bailiff has exceeded his duty, the 
Court will leave him liable. If he has acted in good 
faith and reasonably, it will protect him. (Ibid.) 

Claimant may attend Hearing. — The claimant 
will not incur any costs in respect of the bailiff's applica- 
tion for protection if he stays away. He will certainly 
have to pay his own costs if he attends and prefers an 
invalid objection to the application being granted, and, 
possibly, in a complicated case where the bailiff is 
represented by counsel or solicitor, he may be ordered to 
pay the latter's costs as well. At the same time, if the 
claimant has substantial grounds for complaint against 
the bailiff, he must appear at the hearing of the applica- 
tion, or he will be for ever barred from bringing any 
action for trespass against the bailiff once the order is 
made in the latter's favour. See also notes to 0. LVII. 
r. 16a of the Supreme Court. 

M.I. H 
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RULE 3. — Wliere the execution creditor does not in 
due time, as directed by Eule 1 of this Order, admit the title 
of the claimant to the goods or chattels, and the claimant 
persists in his claim thereto, the high bailiff shall apply 
for an interpleader summons to be issued ; and if before 
the return-day of such summons the claimant files 
notice that he withdraws his claim, and at the same 
time gives notice of such withdrawal to the execution 
creditor, or the execution creditor files an admission of 
the title of the claimant, and at the same time gives 
notice of such admission to the claimant, the goods and 
chattels taken in execution or the proceeds of sale 
thereof, or the money paid into Court (as the case may 
be), shall be dealt with and disposed of as if such claim 
had not been made, or as if the execution had been 
withdrawn (as the case may be), and the judge may, in 
and for the purposes of the interpleader proceedings, 
make all such orders as to costs, fees, charges, and 
expenses as may be just and reasonable. 

" Interpleader Summons." — It is only the high ■ 
bailiff of a County Court, or the defendant in an action 
already begun in the County Court, that is entitled to 
have interpleader relief in the County Court. Where a 
person, such as a stakeholder, merely expects to be sued 
by two or more parties making adverse claims to any 
goods in his possession, he must seek relief in the High 
Court under 0. LVII. r. 1, which relief is available even 
where the value of the subject-matter is small. 

It is provided by Eule 12, infra, that interpleader 
summonses shall be issued from the Court of the district 
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in which the levy was made, and the execution creditor 
and the claimant shall be summoned to such Court. 
And by Eule 11 it is directed that interpleader sum- 
monses shall be issued by the registrar on the application 
of the high bailiff, without leave of the judge, and shall 
be served on the solicitor of any party who acts by a 
solicitor. 

" Fees." — As to high bailiff's fees see notes to Rule 6, 
infra. 

RULE 4. — Where any claim is made to or in respect 
of any goods or chattels taken in execution, or in respect 
of the proceeds or value thereof, and summonses have 
been issued on the application of the high bailiff, such 
summonses shall be served in such time and mode as 
by these rules directed for the service of an ordinary 
summons to appear to a plaint, and the case shall 
proceed as if the claimant were the plaintiff, and the 
execution creditor the defendant : Provided that where 
the claimant has not made deposit or given security in 
accordance with section one hundred and fifty-six of the 
Act, the time of service may, if the high bailiff so 
desires, by leave of the Court, be such as will obtain a 
speedy decision on the claim. 

"Proceeds or Value." — Where a sheriff seizes 
goods, and a person other than the person against whom 
the process issued claims the goods and pays out the 
sheriff under protest, the moneys so paid to the sheriff 
are the "proceeds or value" of goods taken in execution, 
and may be the subject-matter of interpleader proceed- 
ings. (Smith V. Critchfield (1885), 14 Q. B. D. 873.) 

H 2 
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"As if the Claimant were the Plaintiff "—It 

appears from these words that the onus of proof in all 
interpleader proceedings in the County Court is placed 
on the claimant. In the High Court it is not the 
invariable mle to put the onus on the claimant. If the 
goods seized are in the possession of the execution 
debtor at the time of seizure, it is only right that the 
claimant should have to prove his claim. But where 
the goods are in the possession of the claimant when 
seized it is sometimes ordered by the High Court that 
the execution creditor shall be plaintiff, and tiie onus of 
jnstifving such seiznie is properly placed upon him. 
(^See Ehodes r. Dawson 1SS6). 16 Q. B. D. 54S : Allen r. 
Gibbon ISSS , 2 Dowl. 292; Barker r. Dvnes 0^32^ 
1 Dowl. 1<JP. Cf. E. S. C. 0. LYn. r. 7.^ 

•' Where Claimant has not made Deposit," — If 

the claimant fails to make deposit or give sectirity, the 
bailiff may. in his discretion, delay selling the goods 
until the judge has adjudicated on the claim, and for 
the keeping of such continued possession he shall be 
aliovred such costs out of pocket only as the judge may 
order. (Enle 7, infra. Cf. s. 156 of the County Courts 
Act, ISSS.i 

As to the effect of the claimant making dej)csit see 
notes 10 Enle 1 (2K supra. 

"Time of Service." — As to the enlargement or 
abridgment of any of the times fixed by these rules, see 
0. LIT. r. 12 of the County Court Eues. which gives 
the Court full power to giant any reasonable application 
in respect of rime. 

" Speedy Decision." — Under the :a:ter part of this 
rule any party desirotis of having the interpleader issue 
speedily decided may approach the high bailiff, and, 
gooii cause being shown, reraest him to move the Court 
to expedite the hearing. 

BTJLE 5. — The claimant shall, five clear days at leas: 
before the rettu-u day, dehver to the high bailiff, or leave 
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at the office of the registrar, two copies ot the particutdrtt 
'A any goods or chattels alleged to be the property of 
the claimant, and of the grounds of his claim, or in 
case of a claim for rent of the amount thereof, and for 
wliat period and in respect of what premises the same 
ib claimed to he due; and the name, address, and 
description of the claimant shall be fully set forth hi 
such particulars, and the high bailiflf shall forthwith 
send by post to the execution creditor one of the copies 
of such particulars. Any money paid into Court under 
the execution shall be retained by the registrar until the 
claim has been adjudicated upon : Provided that by con- 
sent of all parties, or without such consent if the judge 
so directs, an interpleader claim may he tried, although 
this rule has not l;een complied with. 

SxifB.ciency of Particulars.— The rule requires 
that the );a/ii';alars sliould set out something more than 
a bare claim of property in the goods. The grounds of 
the claim, showing at least a prima facie title, should be 
stated. J iiey should be stated so fully that the execu- 
tion creditor cannot say at the trial tljat he is taken by 
surprise. Tbe object of tne rule is to enable the execu- 
tion creditor to meet fraudulent attacks by giving him 
the means of knowing whether the claim is well founded 
or rjot. (Ex parte Tanner (1850j, V.) L. J. Q. B. at 
p. HI'.); see also ll. r. Chilton (1850J, 15 Q. B. 220.) 

Moreover, Itie claim should state clearly and accurately 
what is claimed, as otherwise, if the whole of the goods 
seize'l are not claimed, the elaimarjt runs the risk of an 
order confining his right to what his claim demands, or 
of paying the costs thrown away by a possible adjourn- 
ment. (See Hockey r. Evans (1887), 18 Q. B. D. 3'M.) 



102 Inteepleadek in the County Courts. 

The judge is bound to adjudicate upon an interpleader 
claim at some time or another; and, if the claimant 
has not delivered them in time, the judge should either 
amend the particulars, or, if the particulars have not 
been delivered in time, order a new summons to issue, 
so that he may determine the claim on the merits. 
(Beswiek v. Bofifey (1854), 9 Ex. 315.) 

Where the claimants stated in their particulars that 
"the goods were assigned to us by an indenture dated, 
etc., and made between the defendant and ourselves," 
it was held on appeal that these particulars of claim 
were sufficient, and that the County Court judge was 
wrong in refusing to consider the claim, and a mandamus 
to him to hear and determine the issue was granted. 
(E. V. Eichards (1851), 20 L. J. Q.B. 351.) 

And in another case where the particulars recited a 
deed, and a claim was made under it to all goods 
assigned by the deed, and the County Court judge held 
that the particulars were insufficient for want of an 
inventory specifying which items of the goods seized 
were claimed, and consequently refused to adjudicate 
upon the claim, the Court on appeal granted a mandamus 
calling upon the County Court judge to hear and 
determine upon the claim. (E. v. Stapylton (1851), 21 
L. J. Q. B. 8 ; Heslop r. McGeorge (1851), 18 L. T. 109.) 

And where a County Court judge erroneously decided 
that the claimants under an interpleader summons had 
not given sufficient particulars of their claim, and ordered 
them to pay costs, the Queen's Bench held that it had 
no jurisdiction to reverse the order as to costs under 
19 & 20 Vict. c. 108, s. 43, although it ordered the judge 
to hear and adjudicate upon the claim. (Churchward 
V. Coleman (1866), L. E. 2 Q. B. 18, 36 L. J. Q. B. 57 ; 
E. r. Eichards (1851), 20 L. J. Q. B. 351; but see 
Whitehead v. Proctor (1858), 3 H. & N. 532.) 

Forms. — For forms of claimant's particulars of claim, 
see Forms Nos. 46 and 47 in Appendix. 

Lien. — If the claimant bases his claim on a lien over 
the goods seized, he should shortly state how his right 
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of lien came into existence. (See Eogers i\ Kennay 
(1846), 9 Q. B. 592, and cases there cited; Ford v. 
Baynton (1833), 1 Dowl. 357.) A person who has a lien 
on the goods seized is entitled to claim, and, if he proves 
his lien, to a verdict on the issue. (Rogers r. Kennay, 
supra ; Levasseur r. Mason, (1891) 2 Q. B. 73.) 

" Name, Address, and Description of Claimant." 

— Where a claimant's address was described by his 
attorney in the particulars of claim as of No. 24, Eliza- 
beth Street, Islington, and it appeared at the hearing 
that he lived at 20, Elizabeth Terrace, Islington, it was 
held on appeal that the address was sufficiently set forth, 
and that the County Court judge was not justified in 
dismissing the summons. (Ex parte M'Fee (1853), 
9 Ex. 261.) 

" Claim for Rent." — Where rent is due in respect 
of premises wherein goods have been taken in execution 
under the warrant of a County Court, the landlord may 
claim the rent within five clear days of the seizure, or 
before the removal of the goods, by delivering to the 
bailiff making the levy a claim in writing, signed by 
himself or his agent, stating the amount of the rent due, 
and the time in respect of which it is due. (County 
Courts Act, 1888, s. 160.) The same bailiff thereupon 
distrains for the rent so claimed, and the claim of the 
landlord takes priority to the claim of the execution 
creditor. Where the tenancy is a weekly one the land- 
lord cannot claim more than four weeks' rent under this 
procedure, where the tenancy is a monthly or quarterly 
one the landlord cannot claim more than two months' or 
two quarters' rent respectively, and where the tenancy is a 
yearly one his claim is limited to one year's rent. (Ibid.) 
See also County Courts Chronicle, January, 1907, p. 10. 

It should be noted that where goods seized by the 
bailiff are not the property of the tenant, but of the 
claimant, the landlord is not entitled to his rent out of 
the proceeds of a sale thereof under this statutory alterna- 
tive for distress, given to the landlord by s. 160 of the 
County Courts Act, 1888. His rights under the section 
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depend upon those of the execution creditor, so if the 
execution turns out to be wrongful his claim fails. 
(Beard r. Knight (1858), 8 E. & B. 865, 27 L. J. Q. B. 
359 ; Poulger r. Taylor (1860), 5 H. & N. 202, 29 L. J. 
Ex. 154.) 

On the other hand, where the execution is rightful, 
where the bailiff is rightfully in possession of the goods, 
the landlord has a right to be paid his rent out of the 
proceeds of the execution, even out of the proceeds of 
goods belonging to a person who does not owe him any 
rent. So whei;e execution had issued upon a judgment 
in a County Court against the execution debtor, and goods 
belonging to him were taken in execution in a house of 
which the wife of the execution debtor was the lessee, 
it was held that, as the execution debtor's goods were 
rightfully taken in execution, the claim of the landlord 
was good. (Hughes v. Smallwood (1890), 25 Q. B. D. 
306.) This case shows that it is not necessary for the 
execution debtor and the tenant to be one and the same 
person in order for the landlord's claim under this 
section to be valid. 

High Bailiff's Fees on Claim for Rent.— Where 
a high bailiff levies execution, and subsequently distrains 
on further goods to satisfy a claim for rent made by the 
landlord under s. 160 of the County Courts Act, 1888, the 
execution and the distress are to be treated as separate 
proceedings, and the high bailiff is entitled to a separate 
set of possession fees in respect of each proceeding. (In 
re Broster, Ex parte Pruddah, (1897) 2 Q. B. 429.) 

"In respect of what Premises." — It is conceived 
that a landlord is only entitled to exercise the peculiar 
rights given to him by this rule, read in conjunction 
with s. 160 of the County Courts Act, 1888, provided the 
goods have been seized on the demised premises. He 
cannot claim hereunder when the goods have been 
seized off the demised premises. 

RULE 6. — The judge upon the hearing shall adjudi- 
cate upon any claim of the high bailiff for fees, and may, 
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if he thinks fit, order the same, or such part thereof as 
he may think just, to be paid by the claimant or by the 
execution creditor. 

High Bailiff's Fees. — The question as to who 
should be ordered to pay the high bailiff's fees in inter- 
pleader eases is a somewhat complicated one. Where 
the claimant is successful the execution creditor should 
of course pay the whole of them. But where the claimant 
is unsuccessful he, it is submitted, should not be ordered, 
as a matter of course, to pay the possession fees incurred 
prior to the date of the claim, inasmuch as his claim 
did not cause them. They would have been incurred 
in any event, and the execution creditor should pay 
these and get them out of the proceeds of the execution 
just as he would if the claimant had never intervened. 
At the same time it is appreciated that difficulties 
might arise in cases where the bailiff has gone out 
of possession consequent upon the claimant paying 
money into Court or giving security for the value of 
the goods. 

Where an execution creditor sends notice admitting 
the claimant's title to the high bailiff, and the latter with- 
draws from possessiopn, the judge of the County Court 
has power to award possession money up to the time of 
the receipt of such notice to the high bailiff', and the 
high bailiff can recover such possession money from the 
execution creditor by applying to the judge for an order, 
provided the high bailiff has not acted irregularly. 
(Thomas r. Peek (1888), 20 Q. B. D. 727 ; see also 
0. XXVII. r. 1 (2), supra.) 

High Bailiff's Fees on Landlord's Claim for 
Sent. — Where a high bailiff levies execution, and sub- 
sequently distrains on further goods to satisfy a claim 
for rent made by the landlord under s. 160 of the 
County Courts Act, 1888, the execution and the distress 
are to be treated as separate proceedings, and the high 
bailiff is entitled to a separate set of possession fees in 
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respect of each proceeding. (In re Broster, Ex parte 
Pruddah, (1897) 2 Q. B. 429.) 

The fees which high baihffs are entitled to receive 
are set out in Schedule B to the Treasury Order of 
December 30th, 1903. (See items 35 et seq., and 
Ee Morgan, Ex parte Board of Trade, (1904) 1 K. B. 68.) 

RULE 7.— In the event of the claimant of any 
goods taken in execution not making, in accordance 
with the provisions of section one hundred and fifty- 
six of the Act, a deposit with the bailiff either of 
the amount of the value of the goods claimed, or of the 
sum which the bailiff is allowed to charge as costs for 
keeping possession of such goods until a decision can be 
obtained, and not giving security for such value, the 
bailiff may, in his discretion, delay selling such goods 
until the judge has adjudicated on the claim ; and for 
the keeping of such continued possession he shall be 
allowed such costs out of pocket only as the judge may 
order. 

" Delay Sale." — This rule gives the bailiff a discretion 
to delay selling the goods seized where the claimant 
does not adopt any one of the three courses open to him 
under s. 156 of the County Courts Act, 1888.* 

* Claimants should take advantage of this rule, where a sale 
would give rise to hardship, by applying to the high bailifE to 
postpone the sale, and placing the facts before him. In one case 
the two daughters of a judgment debtor had expended the whole 
of their capital, some £500, in furnishing and starting a boarding- 
house, and had there given a hom.e to their parent, when an execu- 
tion creditor of the latter levied execution upon the furnitui-e 
under the belief that it belonged to his debtor. The daughters 
made a claim to their goods, whereupon the officer interpleaded 
and required the claimants to deposit the value of the goods 
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RULE 8. — Where the claimant to goods taken in execu- 
tion claims damages from the execution creditor or from 
the high bailiff for or in respect of the seizure of the goods, 
he shall in the particulars of his claim to the goods state 
the amount he claims for damages, and the grounds 
upon which he claims damages. 

Liability of Execution Creditor for Trespass. — 

Where the execution creditor merely puts the high bailiff 
in motion, without any special instructions, to levy on the 
goods of the judgment debtor, the execution creditor is 
not liable for any trespass the high bailiff may commit. 
At the same time the County Court does not appear to 
have the power to make an order of " no action " in 
favour of the execution creditor such as the High Court 
possesses. (See Eule 2, supra, and Carpenter r. Pearce 
(1858), 27 L. J. Ex. 143.) 

But where an execution creditor directs a bailiff to 
seize particular goods at a particular place, he would 
probably be liable to the claimant if such seizure were 
wrongful. (Lewis v. Jones (1836), 2 M. & W. 243.) 

Except in cases where special instructions are expressly 
given him, a bailiff is not to be regarded as the agent of 
the execution creditor. Therefore the latter is not 
usually liable for the misconduct of the bailiff. (Woollen 
V. Wright (1862), 31 L. J. Ex. 503.) 

in Court, or to give security by tond, or to pay possession fees 
in advance in respect of the time intervening between claim 
and trial. Tbey were not in a position to comply with, any one of 
these requirements, whereupon the goods were sold, and realised 
about £100. Eventually the claimants succeeded in maintaining 
their claim and getting an order for the payment out to them of 
the proceeds of the sale. But the nett result of the enforced sale 
■was that the claimants' £oW was reduced to £100, their boarding- 
house business was lost, and they became liable to their landlord 
for rent to such an extent as to almost swallow up their diminished 
capital. The interests of such claimants as these might be safe- 
guarded by an immediate request to the high bailifl or the judge 
to apply the provisions of this rule. 
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Moreover, the solicitor of the execution creditor has no 
implied authority to direct the seizure of particular 
goods. If he does, the execution creditor is not liable. 
(Smith V. Keal (1882), 9 Q. B. D. 340.) And the accept- 
ance of an issue is no ratification of a bailiff's previous 
wrongful seizure. (Woollen v. Wright (1862), 31 L. J. 
Ex. 513.) 

Liability of High BailiflF for Trespass. — A high 
bailiff while acting in the course of his duty of levying 
execution may render himself liable in damages for two 
kinds of trespass : trespass in respect of the premises 
and trespass in respect of the goods. The fact that he is 
an executive officer, acting in pursuance of his statutory 
duties on behalf of the execution creditor, is not, in itself, a 
defence where he trespasses upon the rights, even in error, 
of third parties. Apart from certain minor privileges, 
which appear in the following eases, he is subject to the 
ordinary rules of law just as any other person is who 
commits a tortious act. 

It should be noted by persons who are aggrieved by 
the action of the high bailiff, or his officers, that where 
the claim for damages is made by a claimant in the inter- 
pleader proceedings he must make his claim for such 
damages under this rule. He must join his claim for 
damages with his claim to the goods. For if a claimant 
omits to make his claim for damages within the time and 
in the manner prescribed by 0. XXVII. r. 8 of the 
County Court Eules, he cannot afterwards maintain it, as 
the order in the interpleader proceedings is " final and 
conclusive " between the claimant and the high bailiff 
under s. 157 of the County Courts Act, 1888. (See 
Death V. Harrison (1871), L. E. 6 Ex. 15; 40 L. J. 
Ex. 26.) 

But where the claim against the bailiff is made by a 
person who is not a party to the interpleader proceedings 
the provisions of Eule 8 and s. 157 above mentioned do 
not apply. So where a bailiff seizes and sells goods 
which are not the property of the judgment debtor, and 
the true owner, owing to ignorance of the seizure or 
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for other bona fide reason, makes no immediate claim 
to them, the baiUff is Hable in trespass at the suit of tlie 
true owner. 

Thus, where goods subject to a hire purchase agree- 
ment (which provided that if the goods were taken in 
execution the firm might without previous notice termi- 
nate the hiring and retake possession) were seized and 
sold by the bailiff without the firm having any knowledge 
of the seizure and sale until afterwards, it was held that 
the sale was a conversion for which an action would lie 
against the high bailiff. (Jelks v. Hayward, Hackney 
Furnishing Co. claimants, (1905) 2 K. B. 460.) In such 
a case the true owner can proceed against the high bailiff, 
the auctioneer, or the purchaser of the goods as he chooses. 
(See Crane v. Ormerod, (1903) 2 K. B. 37.) 

The case of the London, Chatham, and Dover Ey. Co. r. 
Gas Light and Coke Co. (1899), 80 L. T. 119, is a good 
example of a case where a claimant can properly join a 
claim for damages against a high bailiff' in his particulars 
of claim. There the bailiff seized two gas stoves, worth 
some £18, which by the gas company's Act were exempt 
from execution, sold them, and paid the proceeds (34s.) 
into Court. Upon these facts the Divisional Court held 
that the claimants were entitled to damages. 

" Particulars and Grounds of Claim." — As to 

these see notes to Eule 5, supra, and Forms Nos. 
46 and 47 in Appendix. 

RULE 9. — Where, under section one hundred and fifty- 
seven of the Act, an execution creditor claims damages 
against a high bailiff arising out of the execution of any 
process, he shall five clear days at least before the return- 
day of the interpleader summons give notice in writing of 
such claim to the registrar and to the high bailiff, stating 
the grounds and amount of such claim, according to the 
form in the Appendix ; and he may thereupon apply to 
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the judge at the hearintr of the interpleader summons to 
adjudicate upon such claim. For the purpose of fees 
and costs such claim shall be deemed to be a claim 
in an interpleader. 

An execution creditor desirous of making a claim for 
damages against a high bailiff, on the ground that the 
latter has been guilty of negligence or misconduct in the 
execution of the process, must comply with the procedure 
laid down in this rule. He cannot, after the decision of 
the Court has been given in the interpleader proceedings, 
maintain a separate action. (See Death v. Harrison 
(1871), L. E. 6 Ex. 15.; 40 L. J. Ex. 26.) 

"Execution Creditor claims Damages against 
a High Bailiff." — Where a high bailiff has been guilty 
of gross neglect in the execution of process, and has 
thereby caused substantial damage to the execution 
creditor, he is liable for such damage to the latter. If 
the execution gives rise to interpleader proceedings, the 
execution creditor must bring his claim under this rule. 
Where no interpleader proceedings ensue the execution 
creditor would, of course, have his remedy altogether 
independent of this rule. (See Brackenbury v. Laurie 
(1834), 3 Dowl. 180.) 

Form. — For form of claim by execution creditor 
against high bailiff for damages, see Form No. 57 in 
Appendix. 

RULE 10. — Where a claim for damages under 

section one hundred and fifty-six of the Act is made 

against any high bailiff and execution creditor, or 

either of them, they or either of them may pay 

into Court money in satisfaction of such claim for 

damages ; and such payment into Court shall be made 

in the same manner and have the same effect, and 

the parties respectively shall have the same rights and 
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remedies, as they would respectively have if the proceed- 
ing were an action in which the claimant was plaintiff, 
and the high bailiff and execution creditor were defen- 
dants. A high bailiff may in like manner pay money 
into Court in satisfaction of a claim for damages made 
against him by an execution creditor. 

"Payment into Court." — As to payment into 
Court, see 0. IX. rr. 12—26, and s. 107 of the County 
Courts Act, 1888. 

RULE 11. — Interpleader summonses shall be issued 
by the registrar, on the application of the high bailiff, 
without leave of the judge, and shall be served on the 
solicitor of any party who acts by a solicitor. 

Interpleader Summons served on Solicitor. — 

A solicitor who has recovered judgment, in respect of a 
debt, for a client under an ordinary retainer, has no 
authority without express instructions to engage in 
proceedings in interpleader. When execution has been 
levied the solicitor has done all that he was employed 
to do under his ordinary retainer. If a claimant then 
intervenes, the question arises whether it is advisable 
that the execution creditor should contest the claim, and 
on this question the client is clearly entitled to exercise his 
own judgment. (James v. Eicknell, (1888) 20 Q.B.D. 164.) 

Service out of the Jurisdiction. — It has been 
decided in an Irish case that the County Court has no 
jurisdiction to pronounce a decree upon an interpleader 
process the service of which has been effected out of the 
jurisdiction. (Spence r. Parkes, (1900) 2 Ir. E. 619.) 

RULE 12. — Interpleader summonses shall be issued 
from the Court of the district in which the levy was 
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made, and the execution creditor and claimant shall be 
summoned to such Court. 

RULE 13. — When goods or chattels have been seized 
in execution under process of the Court, and any claimant 
alleges that he is entitled under a bill of sale or other- 
wise to such goods or chattels by way of security for 
debt, the judge may order a sale of the whole or part 
thereof, and may direct the application of the proceeds 
of such sale in such manner and upon such terms as 
may be just. A duplicate of such order shall be 
delivered by the registrar to the high bailiff, who shall 
thereupon forthwith sell the goods or chattels pursuant 
to the order, and after deducting the expenses of the 
sale and the taxes and rent, if any, directed by the 
order to be paid, shall pay the balance of the proceeds 
into Court, and such balance shall thereupon be applied 
by the registrar in accordance with the directions 
contained in the order of the Court. 

" Judge may order a Sale." — This rule gives very 
necessary powers to the County Courts. Formerly a 
claimant under a bill of sale in respect of £30 could 
absolutely defeat an execution in respect of iiS.OOO 
worth of goods, as the Court had no power to provide 
for the realisation of the security and the payment over 
to the execution creditor of the surplus. This defect is 
now mended, and a convenient method of defeating 
creditors has been interrupted. 

Amount which should be Paid into Court 
where Bill of Sale Holder Claims. — It has recently 
been decided that the amount which a claimant under 
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a bill of sale must pay into Court is the value of the goods, 
not the amount of the judgment debt and costs. Other- 
wise the Court may order a sale if such sale is likely to 
produce a surplus for the execution creditor. (Miller v. 
Solomon, (1906) 2 K. B. 91.) 

The High Court rule 0. LVII. r. 12 is substantially 
the same in its terms as the County Court rule. Under 
this High Court rule it has been decided that the Courts 
are entitled to interfere even with the contractual rights of 
a claimant, who is a grantee of a bill of sale, under his con- 
tract with the execution debtor. (Forster v. Clowser, (1897) 
2 Q. B. 862 ; see also West r. Diprose, (1900) 1 Ch. 337.) 

On the other hand, a sale ought not to be ordered, as 
against a grantee of a bill of sale, if it appears that the 
sale is not likely to produce a surplus available for the 
execution creditor. The proper course where the result 
of the sale is doubtful is for the Court to say : " Unless the 
execution creditor will guarantee the secured creditor 
against loss bv sale, we will not order the sale." (Stern »'. 
Tegner, (1898) 1 Q. B., p. 47, per Lindley, M.E.) A 
secured creditor is entitled to nurse his security where 
it is impossible to foretell the result of a forced sale. 

Although a high bailiff cannot seize an equity of 
redemption vested in the execution debtor, he can seize 
goods which ure subject to the charge, and then, upon a 
claim being made to them by the claimant, he can take 
out an interpleader summons, and apply, or get the 
execution creditor to apply, under this rule for an order 
for the sale of the goods, which procedure, if the order 
is made, and a surplus is obtained, amounts in effect to 
the same thing as the seizure of the equity. 

The order for sale may be made on the hearing of the 
interpleader summons. (Scarlett v. Hanson (1884), 
12 Q. B. D. 218.) This being possible, an execution 
creditor should be prepared with evidence of value, at the 
hearing, which will justify the Court making the order. 

" Taxes." — With regard to the preferential payment 
of the King's taxes by the high bailiff in respect of the 
premises where the execution is levied, which are in 
arrear, see 43 & 44 Vict. c. 19, s. 88. 

M.I. I 
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" Rent." — As to rent see notes to Eule 5, supra. 

RULE 14, — The order made upon the hearing of an 
interpleader summons shall contain directions as to how 
any money paid into Court in the proceedings is to be 
disposed of. A minute of every such order shall be 
entered in the minute book, but no order need be drawn 
up or served unless any of the parties shall require it, 
or the Court otherwise orders. The order, if drawn up, 
shall be according to such one of the forms in the 
Appendix as shall be applicable to the ease. 

Order as to Disposal of Money in Court. — With 
regard to remitted interpleader actions the following case 
should be noted. Where, in a sheriff's interpleader, an 
issue had been directed, it being ordered that the sheriff 
should withdraw on payment by the claimants of a sum 
of money, and that such sum should abide the order of 
the County Court judge, and before the issue was tried 
the execution creditor withdrew all claim to the goods, it 
was held by the Divisional Court that, until a formal 
order for payment to the claimant was definitely made 
by the County Court judge, the sheriff was entitled to 
refuse payment, although the County Court judge on 
application for an order by the claimant had said that 
no such order was necessary. (Discount Banking Co. v. 
Lambarde, (1893) 2 Q. B. 329.) 

RULE 15 (1). — Where the defendant in an action 
brought by the assignee of a debt or chose in action has 
had notice that the assignment is disputed, as to the 
whole or any part of such debt or chose in action, by the 
assignor or anyone claiming under him, or where the 
defendant in any such action, or in any other action for 
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any debt, chose in action, money, goods, or chattels, has 

had notice of any other opposing or conflicting claims to 

the whole or any part of such debt, chose in action, 

money, goods, or chattels, such defendant may within 

five days of the service of the summons apply to the 

registrar for a summons against the assignor or the 

person making such opposing or conflicting claim, 

hereinafter called the claimant. 

" Defendant in an Action." — One notable 
difference between the jurisdiction of the County Court 
and the High Court, in interpleader matters, is that all 
applicants for interpleader relief in the County Court, 
except high bailiffs, must be defendants in actions therein. 
In the High Court any person who " expects to be sued 
by two or more parties making adverse claims " to any 
debt, money, goods, or chattels may apply for such relief ; 
that is, he may seek relief before he is actually sued 
jjrovided there are conflicting claims in existence. 
E. S. C. 0. LVII. r. 1.) In the County Court an 
applicant for relief must first be served with a summons 
by one of the adverse claimants, whereupon he may 
within five days of such service apply to the registr9,r f or 
an interpleader summons. 

CASES IN WHICH INTEEPLEADER EELIEF 

HAS BEEN EEFUSED. 

Eelief will only be granted in suitable cases. The fol- 
lowing are examples of cases where it has been refused : — 

Assignment. — Where the applicant for relief has not 
had due notice of the assignment under s. 25 (6) of the 
Judicature Act, 1873, interpleader will not lie. (Ee 
New Hamburg Co. (1875), W. N. 239.) 

Commission Claims. — Where separate claims for 
commission are made by rival house agents with regard 
to the sale of the same property, interpleader relief is 

I 2 
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not available, as the subject-matter of the claims may 
be distinct, and the applicant therefore liable to both 
claimants. (Greatorex v. Shackle, (1895) 2 Q. B. 249.) 

Insurance Moneys. — Where policy moneys are 
settled by a trust deed, and claims are made against 
the insurance company both by the trustees and by the 
cestui que trust, inasmuch as in such case the insurance 
company could safely pay the moneys to the trustees, 
they not being in any way bound to see to the application 
of the moneys. (Glynn v. Locke (1842), 3 Dr. & War. 11.) 

CASES IN WHICH INTERPLEADER RELIEF 
HAS BEEN GRANTED. 

Banker. — Where a deposit is claimed by two adverse 
parties. (Crellin v.Leland (1842), 6 Jur. 733.) 

Landlord and Tenant. — A tenant may interplead 
where a landlord has himself entangled his right to 
recover the rent by selling, mortgaging, assigning, or in 
any way charging the property or the rent, and has thus 
given rise to opposing claims, or where rent is claimed 
by two parties under different wills. (Townley v. Deare 
(1839), 3 Beav. 213.) 

Executor. — Where a debt due by deceased is claimed 
by two parties, interpleader will lie. (Jones v. Thomas 
(1854), 4 Myl. & Cr. 186.) 

Auctioneer. — Where the contract of sale fails, and 
both parties claim the deposit. (Hoggart v. Cutts 
(1841), 1 Cr. & Phil. 197.) 

Assignment.— Where the debt is claimed by both 
the creditor and the creditor's assignee, or his trustee in 
bankruptcy. (Re Hilton (1892), 67 L. T. 594.) 

Chose in Action. — Where shares in a company are 
claimed by two or more parties. (Robinson v. Jenkins 
(1890), 24 Q. B. D. 275.) 

RULE 15 (2). — The defendant must satisfy the regis- 
trar by affidavit, according to the form in the Appendix, 
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that he claims no interest in the subject-matter in 
dispute other than for charges or costs, and does not 
coUude with either the plaintiff or the claimant, and is 
•willing to pay or transfer the subject-matter into Court, 
or dispose of it as the Court may direct. On filing 
such affidavit, the defendant shall lodge with the registrar 
copies thereof for the plaintiff and the claimant. 

Form. — For form of affidavit see Form No. 61 in 
Appendix. 

Applicant for Relief must be disinterested. — 

Where an applicant for relief by way of interpleader, 
although he lays no claim to any specific portion of the 
sum in dispute, has yet agreed with one of the two 
opposing parties to do what he legally can to defeat the 
claim of the other, he so far identifies himself in 
interest as to disentitle himself to relief. (Murrietta v. 
South American Co. (1893), 62 L. J. Q. B. 396.) 

It is essential that the applicant shall have no interest 
in the result. He must stand absolutely indifferent 
between the contending claimants. The assertion of 
perfect disinterestedness is an indispensable ingredient 
in every claim of a right to interplead. The applicant 
must be a mere stakeholder, having no interest in the 
outcome of the controversy, and without any rights of 
his own to be litigated. 

" Other than for Charges." — Auctioneers are now 
allowed to interplead, by virtue of these words, in 
respect of purchase-money in their hands, although they 
claim the right to deduct their charges for commission. 
(Best V. Hayes (1863), 1 H. & C. 718.) Bankers, ware- 
housemen, wharfingers, and common carriers are similarly 
entitled. (See De Eothschild v. Morrison, 24 Q. B. D. 
750.) As to making the charges and the costs of the 
applicant a first charge upon the fund see Attenborough 
V. St. Katherine's Docks Co., 3 C. P. D. p. 462. 
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"Costs." — Where a defendant is the party who 
institutes the interpleader proceedings the judge has 
power, under sub-s. 7 of this rule, to make any 
order as to costs as may be "just and reasonable." 
Whether this power extends to cases where the high 
bailiff interpleads would seem to be a matter of doubt, 
as all the sub-sections of this rule relate merely to 
interpleader by a defendant. 

As a rule the defendant is given all costs reasonably 
incurred by him in obtaining interpleader relief, provided 
he has acted in good faith throughout the matter in 
question. 

As to what scale of costs is applicable see notes to 
sub-s. 8, infra. 

" Collusion." — ^With regard to the meaning of collusion 
in interpleader matters, it has been said that it " does 
not necessarily entail anything morally wrong, nor need 
the word be applied in an offensive sense, although it 
has acquired a meaning generally associated with some- 
thing morally wrong. Giving an indemnity to the 
applicant is not morally wrong, but such an act has 
been held equivalent to collusion. If the applicant has 
bound himself with one claimant to defeat the claim of 
the other, this can be nothing but colluding. The term 
means, literally, playing the same game. The stake- 
holder must be impartial." (Murrietta v. South American 
Co. (1893), 62 L. J. Q. B. 396. See also Jones v. 
Shepherd, 30 L. J. Ch. 404 ; Thompson r. Wright, 13 
Q. B. D. 632 ; Tucker v. Morris, 1 Cr. & M. 73.) 

RULE 15 (3).— The defendant shall not be disen- 

iitled to relief by reason only that the titles of the 

plaintiff and the claimant have not a common origin, 

but are adverse to and independent of each other. 

This rule is taken from s. 12 of the Common Law 
Procedure Act, 1860, which was enacted to remove the 
doubt which existed under the Interpleader Act, 1831, 
as to whether interpleader relief was available in cases 
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where the claims of the two claimants had not a common 
origin. 

In one ease A. contracted with M. for the completion 
of some building works by M. M. did the work and 
received part payment. Before the balance due under 
the contract was paid C. came forward and claimed the 
money from A., alleging that M. was merely his agent 
in making the contract. In these circumstances it was 
held that A., who was willing to pay the money to the 
right party, was entitled to interpleader relief. (Meynell 
V. Angell, Calverley claimant (1862), 32 L. J. Q. B. 14. 
See also cases there cited, and Scott v. Midland Ey. Co. 
(1851), 2 Irish C. L. E. 83.) 

RULE 15 (4). — The registrar shall, on being satis- 
fied as aforesaid, issue for service on the claimant an 
interpleader summons according to the form in the 
Appendix, returnable as soon as conveniently may be, 
and shall annex thereto a copy of the original summons 
and of the defendant's affidavit, and shall adjourn the 
trial of the action to the day on which the interpleader 
summons is made returnable, and shall give notice to 
the plaintiff and defendant of the issue of the inter- 
pleader summons and of the adjournment of the trial of 
the action, according to the forms in the Appendix. 

Forms. — For the forms above mentioned see Nos. 62, 
63, and 64 respectively in the Appendix. 

Claimant's Position. — If a claimant upon receiving 
the above summons desires to abandon his claim, he 
must do so according to the directions to be found in 
the note at the bottom of his interpleader summons. 
Where he abandons his claim he will never again be 
able to raise it against the defendant, but he may raise 
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it against the plaintiff, as the interpleader order does 
not affect the titles of the claimants inter se; it only 
bars further claims against the defendant. (See 
sub-s. 7 (b), infra.) As a rule a claimant who abandons 
will be ordered to pay all costs occasioned by his claim. 
Of course, if he never has made a claim, he should not 
be ordered to pay any costs. If an applicant for inter- 
pleader relief has not been subjected to two serious 
adverse claims, he should not be granted the desired 
relief. (See Cook v. Eosslyn (1861), 3 Giff. 175.) 

RULE 15 (5). — The claimant shall, five clear days 
at least before the return-day of the interpleader 
summons, leave at the office of the registrar either three 
copies of a notice that he relinquishes his claim, or 
three copies of particulars stating the grounds on which 
he disputes the assignment or founds his claim to the 
subject-matter in the action ; and the registrar shall 
forthwith send by post one of such copies to the plaintiff, 
and one other of such copies to the defendant : Provided 
that by consent of all parties, or without such consent 
if the judge so directs, the interpleader may be tried 
although this rule has not been complied with. 

Form. — For forms of notice, see Form No. 65 in 
Appendix. 

" Particulars." — If the claimant desires to maintain 
his claim, he must in his particulars set out something 
more than a bare claim of property in the goods. The 
grounds of his claim should show a prima facie title. 
The object of this notice is to enable the plaintiff to be 
prepared to meet the claimant's case on the return day. 
(Ex parte Tanner, 19 L. J. Q. B. p. 319 ; and see also 
notes to Eule 5, supra.) 
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RULE 15 (6). — On filing his affidavit, or at any- 
time after the issue ot the interpleader summons, the 
defendant may pay the debt or money or bring the 
chose in action, goods, or chattels into Court to abide its 
decision. 

It has always been the practice that the person who 
seeks interpleader relief must express his willingness to 
do whatever the Court may direct as to the disposal of 
the subject-matter. 

The effect of payment or delivery into Court is not 
necessarily to vest the title to the subject-matter in 
either of the claimants. It may transpire at the hear- 
ing that a third party has a better title than either of 
the claimants. In one such case the trustee in bank- 
ruptcy of one of the claimants was cited to appear 
before the Court, the hearing being adjourned for his 
appearance. 

RULE 15 (7). — Upon the return-day of the inter- 
pleader summons — 

(a) If the plaintiff does not appear, the action and 

interpleader summons shall be struck out, and 
the judge may make such order as to costs as 
may be just. 

(b) If the claimant does not appear, the judge shall 

hear and determine the action as between the 
plaintiff and the defendant, and may make an 
order declaring the claimant and all persons 
claiming under him for ever barred against the 
defendant and all persons claiming under him, 
and may make such order as to costs against 
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the claimant as may be just, but the order shall 
not affect the rights of the plaintiff and the 
claimant between themselves ; or if the claim- 
ant has filed notice that he relinquishes his 
claim, the judge may make an order declaring 
him and all persons claiming under him for 
ever barred against both the plaintiff and the 
defendant and all persons claiming under them, 
and may make such order against the claimant 
as to costs incurred by the other parties before 
the receipt of notice of relinquishment as may 
be just, 
(c) If both the plaintiff and the claimant appear, the 
judge shall, whether the defendant does or does 
not appear, hear the cases of the plaintiff and 
the claimant (and the case of the defendant if 
he appears), and shall give such judgment 
thereon as shall finally determine the rights 
and claims of all parties ; but the judge shall 
not make any order in favour of the claimant 
against the defendant unless the claimant 
requests him so to do. 

Costs where Claimant does not appear. — The 

usual order as to costs, where a plaintiff does not appear 
to maintain his claim, is to order him to pay all costs 
reasonably incurred by the defendant and the claimant. 

Appearance of Defendant. — In most eases the 
defendant will necessarily be required at the trial as a 
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witness. Where he is not so required it may not be 
necessary for him to appear, as his affidavit, previously 
filed, ought to explain fully his position in relation to the 
subject-matter. However, where there is a possibility of 
any charge of irregularity being made against him by 
either side he should appear, as there is power in the 
judge to order him to pay costs if his misconduct has 
given rise to the interpleader proceedings. 

Defendant's Costs. — Vexatious conduct or culpable 
negligence on the part of the applicant in the prosecution 
of his application for relief or otherwise, whereby need- 
less expense is occasioned, ought to be visited in all cases 
with costs against him. (Crickmore v. Freestone (1871), 
40 L. J. Ch. 137 ; Searle v. Mathews (1883), W. N. 176, 
19 Q. B. D. 77, note.) 

Scale of Costs applicable to Interpleader 
Matters in County Court. — 0. LIII. r. 15 of 
the County Court Eules provides that the value of the 
" subject-matter " in an interpleader matter shall govern 
the question as to what scale of costs shall be applicable. 
In the said rule it is laid down that the " subject-matter " 
in such proceedings shall mean (1) in the case of a 
claimant the amount of the value of the goods his claim 
to which is allowed plus the amount of the damages 
(if any) adjudged, (2) in the case of an execution creditor 
the amount of the value of the goods seized plus the 
amount of the damages (if any) claimed, and (3) in the 
case of a high bailiff the amount of the damages 
claimed. 

It should be noted that the amount paid into Court is 
not the "subject-matter" of the proceedings, and the 
scale of costs which is applicable to interpleader proceed- 
ings does not depend in any way upon such amount. 
This was expressly decided by the Divisional Court in 
the case of Studham v. Stanbridge, (1895) 1 Q. B. 870, 
where the claimant paid into Court £36 to meet the 
amount in respect of which the execution was issued. At 
the trial of the issue the County Court judge adjudged 
that the claimant was entitled to all the goods seized, and 
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assessed the value of the goods at ^51. Upon these 
figures it was held that the claimant was entitled to 
costs according to Scale C. of costs in force in the County 
Courts, as the scale was not determined by the amount 
paid in, but by the value as assessed by the judge. 
Where the judge has not expressly assessed the value the 
scale would be governed by the appraisement, or failing 
that by any satisfactory evidence of value given at the 
trial. In most cases the value of goods seized is con- 
siderably in excess of the debt, so that the amount 
of the debt is no guide to the proper scale. The case of 
Brown v. Lilley (1891), 7 Times L. K. 427, has been 
regarded as overruled by the decision in this case. 
Cave, J., in his judgment regards the report of the case of 
Brown v. Lilley as an illustration " of the evils of 
indiscriminate reporting " (p. 872). 

With regard to cases transferred from the High Court 
to the County Court, the claimant, if successful, is 
entitled to recover as costs from the execution creditor 
the sheriff's charges subsequent to the interpleader order. 
And the incidence of such charges is a matter of law and 
a proper subject of appeal from a County Court to the 
High Court. (Goodmans. Blake (1887), 19 Q. B. D. 77.) 
This decision, it is conceived, would apply to the high 
bailiff's charges where they arise under similar circum- 
stances. See further as to costs notes to 0. XXXHI., infra. 

RULE 15 (8).— Orders XVI. and XXII. shall, with the 
necessary modifications, apply to interpleader proceed- 
ings; and the judge may, in and for the purposes of any 
such proceedings, make all such orders as to costs and all 
other matters (including the repayment to the defendant 
of any costs paid by him into Court, and the disposal of 
any money, chose in action, goods, or chattels paid or 
brought by the defendant into Court) as may be just and 
reasonable. 
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" 0. XVI." — This Order relates to discovery and 
inspection. The ordinary provisions in respect of these 
matters are apphcable to interpleader proceedings. (As 
to decisions prior to these rules see Ee Mersey Docks 
Board (1863), 11 W. R. 283; White v. Watts (1862), 31 
L. J. C. P. 381) 

" 0- XXH." — This Order relates to the mode of trial. 
The procedure prior to and at the hearing of an inter- 
pleader issue is substantially the same as that at the 
trial of an ordinary action. As to the procedure in the 
case of an interpleader matter remitted from the High 
Court see 0. XXXIII. rr. 1 and 9 to 18. Interpleader 
issues in the County Court may, of course, be tried with 
a jury. (0. XXIII. r. 3.) 

OEDEE XXXIII. EE. 1 AND 9 TO 18. 

INTEEPLEADEE MATTEES EEMITTED EEOM 
THE HIGH COUET. 

RULE 1. — Where, by order of the High Court, any 
action or matter is remitted or transferred to a County 
Court, the plaintiff shall lodge with the registrar the 
order, or a duplicate thereof, and the writ, together 
with the pleadings, affidavits, and other documents 
filed in the High Court, or copies thereof, and also 
a statement of the names and addresses of the several 
parties to the action or matter, and their solicitors, if 
any, and (if no statement of claim has been delivered in 
the High Court) a concise statement of the particulars of 
claim, such as would be required upon entering a plaint ; 
and the registrar shall thereupon enter the action or 
matter for trial, and give notice to the parties of the day 
appointed for such trial, by post or otherwise, ten clear 
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days at least before such day, and shall annex to the 
notice to the defendant a copy of the particulars. 

Power to remit interpleader matters from the High 
Court to the County Court, where the subject-matter 
involved does not exceed £500, is given by s. 17 of the 
Judicature Act, 1884, which is as follows : — 

" If it shall appear to the Court or a judge that any 
proceeding in the High Court by way of interpleader, in 
which the amount or value of the matter in dispute does 
not exceed the sum of five hundred pounds (being the 
limit of the equitable jurisdiction given to County Courts 
by the County Courts Act,1865),may be more conveniently 
tried and determined in a County Court, the Court or judge 
may at any time order the transfer thereof to any County 
Court in which an action or proceeding might have been 
brought by any one or more of the parties to such inter- 
pleader against the others or other of them, if there had 
been a trust to be executed concerning the matter in 
question ; and every such order shall have the same 
effect as if it had been for the transfer of a suit or 
proceeding under section eight of the County Courts Act, 
1867 ; and the County Court shall have jurisdiction and 
authority to proceed therein, as may be prescribed by 
any County Court rules for the time being in force." 

RULE 9. — Where a proceeding by way of interpleader 
has been transferred to a County Court under the powers 
given by section seventeen of the Supreme Court of 
Judicature Act, 1884, the claimant shall within the time 
(if any) limited by the order transferring the proceeding, 
or if no time is so limited, then within seven days from 
the date of such order, lodge with the registrar the order 
transferring the proceeding, or a duplicate or copy 
thereof, under the seal of the High Court, together with 
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office copies of all affidavits filed on the application to 
the High Court, and a copy of the issue, if any, directed 
to be delivered between the parties by any order of the 
High Court, and also a statement in writing setting forth 
the names and addresses of the several parties to such 
proceeding, and their solicitors, if any, and stating 
concisely the nature of the proceeding transferred, 
together with a request to enter the same for hearing. 
If the claimant fails to lodge such documents and 
request within the time limited as aforesaid, any other 
party to the proceeding, or the sheriff, may lodge the 
same. The registrar shall thereupon enter the proceed- 
ing for hearing, and shall give notice of the day, time, 
and place for the hearing of the proceeding to the parties, 
and, where the order is made on an interpleader 
summons issued at the instance of the sheriff, to the 
London agent of the under-sheriff, by post or otherwise, 
ten clear days at least before such day, unless any 
shorter notice is directed in the order transferring the 
proceeding, or by the judge or registrar as hereinafter 
provided. 

"Where an interpleader matter is remitted to a County 
Court the entire proceedings must be sent, and not 
merely the issue for trial. (Vizard v. Gill (1893), 95 
L. T. Jol. 255.) 

After the order for transfer the proceedings will 
remain for all purposes of appeal and otherwise in the 
County Court, just as if they had been commenced 
therein. (Thomas v. Kelly (1888), 13 App. Cas. 506.) 
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" Expediting Hearing." — The hearing in the County 
Court may be expedited under the provisions of Eule 13, 
infra. 

Form. — For form of particulars to be delivered by 
claimant after matter has been transferred see Form 
No. 16a in Appendix. 

RULE 10. — Where the order is made on an inter- 
pleader summons issued at the instance of the sheriff, 
the claimant shall five clear days at least before the day 
fixed for the hearing of the proceeding (unless such time 
is reduced as hereinafter provided) lodge with the 
registrar two copies of the particulars of any goods or 
chattels alleged to be the property of the claimant, and 
of the grounds of his claim ; and the registrar shall 
forthwith send by post to the execution creditor one of 
the copies of such particulars : Provided that by consent 
of all parties, or without such consent if the judge so 
directs, the interpleader claim may . be tried although 
this rule has not been complied with. 

RULE 11. — No claim for damages shall be allowed 
in any such proceeding. 

" Claim for Damages." — Once the proceedings are 
remitted, the claimant cannot afterwards join a claim 
for damages against the sheriff or execution creditor. 
(See Oliver v. Lewis (1889), W. N. 224.) 

RULE 12. — Any proceeding by way of interpleader 
transferred from the High Court to a County Court shall 
be tried in such manner and under such conditions as 
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may be prescribed by the order directing such transfer. 
In the event of no directions as to the manner and con- 
ditions of trial being given in such order, any of the 
parties to the proceeding (or the sheriff, where the order 
is made on an interpleader summons issued at his 
instance), may apply to the Court to which the pro- 
ceeding is transferred for directions as to the mode of 
trial, or as to any proceeding with reference to the pro- 
perty seized ; and subject to any such directions the 
proceeding shall be tried by the judge without a jury, 
and the ordinary procedure on the trial of an action 
shall apply. 

RULE 13 (1). — In particular, where the order direct- 
ing such transfer directs the sheriff to withdraw from 
possession on payment of any sum by the claimant, and 
in default of such payment to sell the goods seized, but 
provides that such directions for sale shall be subject to 
any order which may before the goods are sold be made ' 
by the County Court, directing the sheriff to remain in 
possession of the goods or to hand over possession 
thereof to the high bailiff of the County Court, any 
party to the proceeding, or the sheriff, may, on notice 
to the other parties to the proceeding, and (where notice 
is given by one of the parties) to the London agent of 
the under-sheriff, apply to the judge or registrar under 
Eule 11a of 0. XII. to postpone the sale, and to expedite 
the hearing of the proceeding; and the Court may . 

M.I. K 
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thereupon order the sheriff to remain in possession of 
the goods until the hearing, or to hand over possession 
thereof to the high bailiff of the Court, instead of pro- 
ceeding to a sale, upon such terms as to possession 
money or other charges as may be prescribed by the order 
directing the transfer, or, if no such terms are pre- 
scribed, upon such terms as may be just and reason- 
able ; and the Court may also expedite the hearing. 

RULE 13 (2). — For the purpose of expediting the 
hearing of any such proceeding as aforesaid, the 
following provisions shall have effect. 

(a) The Court may fix an early day for the 
hearing, and may for that purpose reduce the 
length of notice of hearing required by Eule 
9 of this Order, and the time before the 
hearing fixed by Eule 10 for the filing of 
particulars. 
(6) The judge may also order the hearing to take 
place at any convenient Court of which he is 
the judge. 

(c) On the day, time, and place for the hearing being 

fixed, the registrar of the Court in which the 
proceeding is pending shall forthwith give 
notice thereof to the parties in accordance 
with Eule 9, together with notice of the time 
within which particulars are to be filed. 

(d) "Where the hearing is to take place at another 
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Court, the registrar of the Court in which the 
proceeding is pending shall forthwith send 
notice to the registrar of such other Court 
that the judge has ordered the hearing to take 
place there ; and he shall, in sufficient time 
before the hearing, transmit the papers to the 
registrar of the Court at which the hearing is to 
take place, who shall act at the hearing for 
such first mentioned registrar, and shall, after 
the hearing, return the papers to him, with a 
minute of the order made ; and such order 
shall be settled, sealed, filed, entered, and 
proceeded on in the Court in which the pro- 
ceeding is pending, in like manner as if the 
hearing had taken place there. 

RULE 14. — No order made by the Court in any pro- 
ceeding by way of interpleader transferred from the 
High Court shall prejudice or affect the rights of the 
sheriff to any proper charges ; and the judge shall make 
such orders as may be just with respect to any such 
charges ; but snch charges shall be ultimately borne, as 
between the parties to the proceeding, in such manner 
as the judge shall direct. 

RULE 15. — Where any goods are handed over to the 
high bailiff in pursuance of any such order as aforesaid, 
he shall hold or dispose of the same in accordance with 

K 2 
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the directions contained in such order, or in any sub- 
sequent order made in the proceeding ; and he shall be 
allowed for keeping possession of such goods such 
reasonable charges, not exceeding those which might 
be made by the sheriff, as the judge may order, and for 
a sale of such goods, if he is directed to sell the same, 
the same charges as are allowed on a sale under an 
execution issued by the County Court ; and such charges 
shall be ultimately borne, as between the parties to the 
proceeding, in such manner as the judge shall direct. 

RULE 16. — Where any proceeding by way of inter- 
pleader, or any action or matter pending in the Chancery 
Division, is ordered to be transferred from the High 
Court to a County Court, and no order to the contrary 
has been made in the High Court, the costs of the order 
and of the proceedings prior thereto shall be in the dis- 
cretion of the judge of the County Court, and shall be 
taxed in the County Court upon such scale, whether of 
the High Court or the County Court, as the judge may 
think just. The costs in the County Court shall be in the 
discretion of the judge, and shall be taxed on such 
County Court scale as he may think just. 

RULE 17. — Where any proceeding by way of inter- 
pleader is transferred from the High Court to a County 
Court, the judge may order that the sheriff shall have his 
costs of the interpleader proceeding in the High Court, 
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and may direct by which party the said costs shall be 
paid. 

RULE 18. — The order made upon a proceeding by 
way of interpleader transferred from the High Court to 
a County Court shall contain directions as to how any 
money paid into Court or in the hands of the sheriff is to 
be disposed of, and an order on the sheriff to deal with 
any money in his hands accordingly. A minute of 
every such order shall be entered in the minute book, 
but no order need be drawn up or served unless any of 
the parties require it, or the Court otherwise orders. 
The order, if drawn up, shall be according to such one 
of the forms provided for orders on the hearing of inter- 
pleader proceedings commenced in the County Court as 
shall be applicable to the ease, with such variations as 
the case may require. 



"Order." — If there is money in the hands of the 
sheriff it is necessary in some cases for the successful 
party to obtain the express order of the County Court 
judge for its payment over to him. In one case a sheriff 
who had seized goods in execution interpleaded, and au 
order was made transferring the interpleader proceedings 
to the County Court. The claimant paid£53 into Court 
for the release of the goods. It was directed that this 
sum should "abide the order of the County Court judge." 
Before the trial of the issue in the County Court the 
execution creditor abandoned his claim, and the claimant 
obtained judgment, but did not obtain an order as to the 
money in the hands of the sheriff, as the County Court 
judge said it was unnecessary. The claimant demanded 
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the money from the sheriff, and, on his refusal to pay it, 
brought an action against him for money had and 
received to their use. It was held that the sheriff, 
holding the money under an order of the High Court, 
was not bound to pay it over without an order of the 
County Court, and that the action could not be main- 
tained. (Discount Banking Co. v. Lambarde, (1893) 
2 Q. B. 329, C. A.) 

Forms. — For forms of orders where claim is 
established or is not established, see Forms Nos.48 and 49 
in Appendix. 

COUNTY COUETS ACT, 1888, S. 156. 
Section 156. — Where any claim shall be made to or 
in respect of any goods taken in execution under the 
process of the Court, the claimant may deposit with the 
bailiff either the amount of the value of the goods 
claimed, such value to be affixed by appraisement in case 
of dispute, to be by such bailiff paid into Court, to 
abide the decision of the judge upon such claim, or the 
sum which the bailiff shall be allowed to charge as costs 
for keeping possession of such goods until such decision 
can be obtained, or may give to the bailiff in the pre- 
scribed manner security fur the value of the goods 
claimed, and in default of the claimant so doing, the 
bailiff shall sell such goods as if no such claim had been 
made, and shall pay into Court the proceedsof such sale 
to abide the decision of the judge. 

Position of Claimant. — Where a claimant, having 
duly made his claim, is desirous that the goods seized 
shall not be offered for sale, he may prevent such 
occurrence by adopting any one of the three courses laid 
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down in this section, i.e. (1) he may pay into Court the 
value of the goods, or (2) the amount of the possession 
fees until the return day, or (3) he may give security for 
the value of the goods claimed. In some cases it might 
be advisable to pursue the second course — of paying the 
possession fees — as in this way a lesser sum is risked by 
the claimant. In any case he should carefully consider 
the circumstances of the case in the light of the following 
decisions : — - 

Where the claimant has paid money into Court to 
prevent the sale of the goods by one execution creditor, 
and the same goods are again seized in execution by 
another creditor, he must pay into Court again, if he 
wants to prevent the sale under the second execution. 
The property in the goods does not in any way pass to 
the claimant by virtue of his payment into Court in 
respect of them. (Kotchie r. The Golden Sovereigns, 
(1898) 2 Q. B. 164.) 

In this case it was said by Smith, L. J., that the effect 
of payment into Court " is that on the sheriff with- 
drawing from that moment the goods are free goods in 
the hands of the execution debtor, and they may be 
seized on another execution." (Ibid., p. 166.) 

But where a claimant deposited the value of the goods 
to abide the issue, but failed to establish his claim, and 
the money was paid out to the execution creditor in part 
satisfaction, it was held that the same creditor was not 
entitled to seize the goods a second time, for by taking 
the claimant's money out of Court, he had estopped 
himself from theveafter disputing that as against himself 
the claimant was the owner, and that therefore the 
claimant was entitled to judgment on the second issue. 
(Haddow r. Morton, (1894) 1 Q. B. 95 and 565.) 

"Claimant may deposit . . . value of goods 
claimed." — It has recently been decided that, where 
the value of the goods is greater than the bill of sale 
holder's claim, the Court has jurisdiction, if appHed to 
before the determination of the interpleader issue, to 
make an order for their sale under the C.C.E.O. 27, r. 13, 
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notwithstanding the fact that the execution creditor 
may not be able to contest the title of the bill of sale 
holder, and notwithstanding also that the bailiff who 
levied the execution has wrongfully gone out of posses- 
sion on receiving, without the sanction or knowledge of 
the execution creditor, from the bill of sale holder, the 
amount of the judgment debt and costs, instead of 
receiving, as directed by s. 156 of the Act, either the 
ralue of the goods or security for their value. (Miller i-. 
Solomon, (1906) 2 K. B. 91.') 

High BailifiF's duty on claim being made.— 

Upon a claimant duly making his claim the high bailiff 
should give the notices prescribed by 0. XXVII. r. 1, to 
the execution creditor and the claimant. As to whether 
the bailiff can sell before he gives such notice to the 
claimant, and thus provide the claimant with an oppor- 
tunity of preventing a sale, compare Cramer v. Matthews 
(1880), 7 Q. B. "D. 425, decided under the old rules, with 
0. XXVII. r. 1 (3). If the execution creditor does not 
admit the claimant's title to the property seized the 
high bailiff must take out an interpleader summons 
as provided by 0. XXVII. r. 3. 

" Costs for keeping Possession." — The fees which 
a high bailiff is entitled to receive are set ont in Schedule 
B. to the Treasury Order, regulating Court fees, dated 
30th December, 1903. (See item 35 in Schedule B., and 
Ee Morgan, Ex parte Board of Trade, (1904) 1 K. B. 
68.) 

" Prescribed Manner " for giving Security.— If 

a claimant elects to give security rather than make a 
deposit, he must do so in the form of a bond with 
sureties according to s. 108 of the County Court Act, 
1888, and 0. XXIX. of the County Court Eules. 

" Bailiflf shall sell." — These words, and the power 
given to the County Court judge to make an order pro- 
tecting the high bailiff from an action by the claimant, 
are the chief statutory defences available to a high bailiff 
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in respect of acts committed in pursuance of his duty as 
an executive ofificer. 

But it must be noted that the words of this s. 156 
only apply to cases where the claimant has come forward 
to claim the goods and has failed to make deposit or give 
security. In such a case these words" bailiff shall sell " 
amount to an " order of an Act of Parliament," and afford 
the bailiff" an absolute protection, and give the purchaser 
of the goods a valid title against the claimant although 
he turns out to be the true owner of the goods. (Goodloek 
V. Cousins, (1897) 1 Q. B. 558 ; see also Cramer r. 
Matthews (1880), 7 Q. B. D. p. 433.) 

On the other hand, where the true owner of the goods 
seized is in ignorance of the seizure, and hears nothing 
of the sale of his property until the proceeds have been 
handed over to the execution creditor by the high bailiff, 
he can maintain an action for damages against the high 
bailiff for conversion. (Jelks r. Hayward, (1905) 2 K. B. 
460.) And in such a case as the last the purchaser does 
not get a good title against the true owners. (Crane t. 
Ormerod, (1903) 2 K. B. 37.) 

The position of a true owner, who, having knowledge 
of the seizure, does not make a claim to the goods seized, 
but lies by and subsequently comes forward with a 
claim against the bailiff, or the purchaser, does not 
appear to have ever been considered in any reported case. 
Possibly he would be held to be estopped from such a 
claim. 

Another question which will probably arise some day 
under this section between a high bailiff and the true 
owner of goods seized is embodied in the following facts : 
A. lends certain furniture to Z., who thereupon borrows 
a sum of money from B. on the security of a bill of sale 
over the said furniture. After this C, a judgment creditor 
of Z., instructs the high bailiff to levy execution on Z.'s 
goods. The high bailiff seizes the said furniture, where- 
upon B. as holder of the bill of sale claims it, but 
fails to make deposit or give security as required by 
s. 156. The high bailiff therefore sells the furniture in 
pursuance of the statutory instructions in s. 156. A., 
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the true owner of the furniture, only hears of the seizure 
and sale after the proceedings have been concluded 
against B. (owing to some defect, it may be said, in the 
form of the bill of sale). Has A. any right of action 
against the high bailiff or the purchaser of the furniture? 
It is submitted that, upon the strict construction of the 
words "any claim " at the commencement of s. 156, no 
action would lie against either of the two persons 
named. 

"As if no such Claim had been made." — The 

effect of these words was considered in the case of 
Goodlock r. Cousins (supra). They do not apparently 
help the contention of a true owner in the hypothetical 
case set out in the last paragraph. 

Section 157. — If any claim shall be made to or in 
respect of any goods or chattels taken in execution, or 
in respect of the proceeds or value thereof, by any person, 
it shall be lawful for the registrar upon application of 
the high bailiff, as well before as after any action 
brought against him, to issue a summons calling before 
the Court as well the party issuing such process as the 
party making such claim, and the judge shall adjudicate 
upon such claim, and make such order between the 
parties in respect thereof and of the costs of the pro- 
ceedings, as he shall think fit, and shall also adjudicate 
between such parties, or either of them, and the high 
bailiff, with respect to any damage, or claim of or to 
damages, arising or capable of arising out of the execution 
of such process by the high bailiff, and make such order 
in respect thereof, and of the costs of the proceedings, as 
to him shall seem fit ; and such orders shall be enforced 
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in like manner as any order in any action brought in 
such Court, and shall be final and conclusive as between 
the parties, and as between them or either of them and 
the high bailiff, unless the decision of the Court shall be 
in either ease appealed from ; and upon the issue of the 
summons any action which shall have been brought in 
any Court in respect of such claim, or of any damage 
arising out of the execution of such process, shall be 
stayed. 

"Proceeds or value." — Where a sheriff seizes goods 
and a person other than the person against whom the 
process issued claims the goods and pays out the sheriff 
under protest, the money so paid to the sheriff is the 
" proceeds or value " of goods taken in execution, and 
may be the subject-matter of interpleader proceedings. 
(Smith V. Critchfield, (1888) 14 Q. B. D. 873.) 

"Registrar ... to issue a Summons." — This is 
the interpleader summons, as to which see 0. XXVII. 
rr. 3, 11, and 12. 

"Order." — As to what order should be made see 
0. XXVII. r. 14. See also Forms Nos. 49-55 in 
Appendix. 

"Claim of Damages against High Bailiff." — 

Where a claimant, or an execution creditor, is desirous 
of claiming damages against the high bailiff, he must do 
so in accordance with 0. XXVII. rr. 5 and 8 in the case 
of a claimant, and 0. XXVII. r. 9 in the case of an 
execution creditor. 

Where the claim for damages against the high bailiff is 
made by a claimant in the interpleader proceedings, such 
a claim can be made only under 0. XXVII. r. 8, and not 
otherwise. If a claimant omits to make his claim for 
damages within the time and in the manner prescribed 
therein, he cannot afterwards maintain it, as the order 
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in the interpleader proceedings is " final and conclusive " 
between the clairaant and the high bailiff. (Death v. 
Harrison (1871), L. E. 6 Ex. 15, 40 L. J. Ex. 26.) 

But where goods subject to a hire purchase agreement 
(which provided that if the goods were taken in execution 
the firm might without previous notice terminate the 
hiring, and retake possession) were seized and sold by 
the bailiff without the firm having any knowledge of the 
seizure and sale until afterwards, it was held that the 
sale was a conversion for which an action could be 
maintained against the high bailiff. (Jelks v. Hayward, 
(1905) 2 K. B. 460.) In such a case as the above the 
true owner can proceed against the high bailiff or the 
purchaser as he chooses. (See Crane v. Ormerod, (1903) 
2 K. B. 37.) 

The case of the L. C. & D. By. Co. v. Gas, Light & 
Coke Go. (1899), 80 L. T. 119, 106 L. T. Jol. 334, is an 
example of a case where a claimant can properly join a 
claim for damages, against a high bailiff, in his particulars 
of claim. There the bailiff seized two gas stoves, worth 
£18, which by the Gas Company's Act were exempt from 
execution, sold them, and paid the proceeds, 34s., into 
Court. Upon these facts the Divisional Court held that 
the claimants were entitled to damages. 

" Final and Conclusive." — The order of the judge 
which is here expressed to be " final and conclusive " is, 
as appears later in the section, subject to appeal, without 
leave, provided that the value of the subject-matter is 
over £20. If it is below £20 an appeal will lie with 



It is important to notice that these words, like the rest 
of the section, only apply to interpleader matters which 
arise out of execution. They do not affect interpleader 
proceedings instituted by stakeholders who are defendants. 
With regard to the latter class of cases it is expressly 
provided by 0. XXVII. r. 15 (6), (b), that "the order 
shall not affect the rights of the plaintiff and the claimant 
between themselves." (See also Eules of the Supreme 
Court, 0. LVII. r. 10.) 
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Any Action in any Court Stayed. — The issue of 
the interpleader summons under this section would 
operate as a stay in respect of proceedings instituted in 
the High Court, or elsewhere, provided such proceedings 
are founded upon the execution of the process of the 
County Court, even though the amount of the damages 
claimed would, in the ordinarj- way, be beyond the 
jurisdiction of the County Court to entertain. 

It is only the County Court out of which the execution 
issued that has jurisdiction to entertain proceedings 
arising out of the execution. (0. XXVII. r. 12.) Thus 
matters involving much larger sums than i^lOO, the 
ordinary limit in the County Court, may be tried there. 
For example, where a judgment for i^lOO, and costs 
amounting to another ^50, is given against a defendant, 
and thereupon execution issues, and some M-iOO worth of 
goods have to be seized in order to satisfy the judgment 
debt and costs, it is obvious that causes of action, 
involving much larger sums than those within the 
ordinary jurisdiction of a County Court, may arise and 
have to be joined, in the case of a claimant, to his claim 
to the goods. (0. XXVII. rr. 5 and 8 ; see also Jelks r. 
Hayward, (1905) 2 K. B. 460 ; Smith i: Benskin (1893), 
94 L. T. Jol. 285.) 

As to the measure of damages, where the sale — 
obviously at forced prices — has taken place before the 
claimant is aware of the seizure, it is submitted that 
the claimant may properly claim the value of the goods 
at the time of seizure, which would of course be a matter 
upon which he should produce evidence. (See L. C. & D. 
Ky. Co. V. Gas, Light & Coke Co., (1899) 80 L. T. 
119.) 

Action against Purchaser not Stayed.— It has 

however been decided that the provisions of this section, 
as to staying other actions connected with the execution, 
do not operate as a stay in respect of an action in detinue 
brought by a claimant against a purchaser of the goods 
seized in execution. (Hills v. Eenny (1880), 5 Ex. D. 
313.) The reason for this decision is, that, " as there is 
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no power to bring a purchaser before the Court in the 
interpleader proceedings, there is no power to stay 
proceedings against him." 



EIGHT OF APPEAL TO THE HIGH COUET. 

Section 120. — If any party in any action or matter 
shall be dissatisfied with the determination or direction 
of the judge in point of law or equity, or upon the 
admission or rejection of any evidence, the party aggrieved 
by the judginent, direction, decision, or order of the judge 
may appeal from the same to the High Court, in such 
manner and subject to such conditions as may be for the 
time being provided by the rules of the Supreme Court 
regulating the procedure on appeals from Inferior Courts to 
the High Court ; Provided always, that there shall be no 
appeal in any action of contract or tort, other than an 
action of ejectment or an action in which the title to any 
corporeal or incorporeal hereditament shall have come in 
question, where the debt or damage claimed does not 
exceed twenty pounds, nor in any action of replevin, 
where the amount of rent or the damage or value of the 
goods seized does not exceed twenty pounds, nor in any 
action for the recovery of tenements where the yearly 
rent or value of the premises does not exceed twenty 
pounds, nor in proceedings in interpleader where the 
money claimed or the value of the goods or chattels 
claimed, or of the proceeds thereof, does not exceed twenty 
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pounds, unless the judge shall think it reasonable and 
proper that such appeal should be allowed, and shall 
grant leave to appeal. At the trial or hearing of any 
action or matter, in which there is a right of appeal, the 
judge, at the request of either party, shall make a note 
of any question of law raised at such trial or hearing, and 
of the facts in evidence in relation thereto, and of his 
decision thereon, and of his decision of the action or 
matter. 

By virtue of this section there is a right of appeal from 
a County Court to the High Court in interpleader matters 
" where the money claimed or the value of the goods or 
chattels claimed, or of the proceeds thereof," exceeds 
£20. Where the subject-matter at stake is below this 
figure an appeal lies only by leave of the judge. The 
case of CoUis r. Lewis, decided in 1887, is not an 
authority since s. 13 of the County Court Act, 1867, was 
superseded by s. 120 of the County Court Act, 1888, 
which extended to "matters" a right of appeal which 
previously related only to " actions." Until recently 
interpleader proceedings were not considered to come 
within the term " actions," but were merely "matters," 
or "proceedings in an action." It was the tendency of 
the Courts to regard the issue between the claimants 
rather as a derivative proceeding than as an original 
one, and to designate it as a proceeding in an action, 
and not as equivalent in substance to an action. There- 
fore where a right of appeal was only given to "actions " 
it was held that interpleader matters were not included. 
Eecently, however, the tendency has been to give a 
more liberal interpretation to the term "action." (See 
James v. Eicknell (1887), 20 Q. B. D. pp. 166-7; Ee 
Fawsitt (1885), 30 Ch. D. 231.) 

Claimant's Appeal.— The claimant may appeal 
where the value of the goods seized exceeds £20, although 
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the judgment debt is below £20. (Vallance v. Naish 
(1858), 27 L. J. Ex. 142.) 

Where the value of the goods seized was iil2 according 
to the appraisement of the bailiiJ, but was £42 according 
to the evidence of the claimant, and the claimant paid 
into Court £12, which was sufficient to satisfy the execu- 
tion creditor's judgment, it was held there was no right 
of appeal. The appeal appears to have been refused on 
the ground that it could only relate to the sum in Court. 
The amount in jeopardy, as regards either side, was 
under £20 ; therefore there was no appeal. (White c. 
Milne (1888), 58 L. T. 235 ; but see Studham v. Stanbridge, 
(1895) 1 Q. B. 870.) 

And where the goods were £18 in value, but the 
claimant, in addition to the goods, claimed £35 damages 
against both the high bailiff and the execution creditor, 
and the judge gave judgment for £15 damages in favour 
of the claimant against the execution creditor only, it 
was held that the execution creditor had no right of 
appeal under s. 120 of the County Court Act, 1888. 
(Lumb V. Teal (1889), 22 Q. B. D. 675, 58 L. J. Q. B. 
298. Cf. Dreesman v. Harris (1854), 9 Ex. 485 ; Studham 
V. Stanbridge, (1895) 1 Q. B. 870.) 

If the claimant, in the last-mentioned case, had felt 
aggrieved at the amount of the damages adjudged to 
him, i.e., £15 out of £35 claimed, he would have had 
aright of appeal. (See Dreesman v. Harris (1854), 9 Ex. 
485.) 

Landlord's Api)eal. — Where a landlord appears upon 
the hearing of an interpleader summons in the County 
Court, having a claim of over £20 for rent, he, as well as 
the other parties to the issue, has a right of appeal. 
(Wileoxon v. Searby, Ee Foulgar v. Taylor, 29 L. J. Ex. 
154.) 

Sheriff's or High Bailiff's Appeal. — The result 
of the authorities is that a sheriff, or a high bailiff, is 
not a " party " to the interpleader issue itself. (Smith v. 
Darlow (1884), 26 Ch. D. 605 ; Temple v. Temple (1894), 
63 L. J. Q. B. 556.) Therefore a sheriff or a high bailiff is 
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not enabled to appeal under s. 120 of the County Courts 
Act, 1888 (as it is only a " party" can appeal thereunder), 
in respect of any judgment upon the issue. It is sub- 
mitted, however, that where the high bailiff has had a 
claim for damages made against him, by either the 
claimant or the execution creditor, he has thereby become 
a " party in any action or matter " within the meaning 
of the section. 

The proper course for a sheriff or a high bailiff, if 
ordered to pay costs in interpleader proceedings, is to 
obtain a prohibition, not to appeal against the order. 
(Temple i: Temple (1894), 63 L. J. Q. B. 556.) Curiously 
enough the fact that a sheriff is not a "party" to the 
issue enables him to appeal in certain cases brought in 
the High Court, while it disables him from so doing in 
cases decided in the County Court. (Cf. Temple v. Temple, 
supra, with Smith v. Darlow, supra.) 

High. Bailiffs Appearance at Appeal. — When 
an interpleader order is appealed from, the applicant, 
whether high bailiff, sheriff, or stakeholder, has no right 
to appear to protect his costs, even though he has been 
served with a formal notice of the appeal, unless his 
conduct is the subject of the appeal, or unless the mode 
of relief by interpleader is in dispute. (Ex parte Webster, 
In re Morris (1882), 22 Ch. D. 136. Cf. Trickett v. 
Girdlestone (1897), 103 L. T. Jol. 81.) 

Appeals as to Costs. — Where the order in respect 
of costs involves a legal principle it is subject to appeal. 
For example, the incidence of a sheriff' 's charges, incurred 
subsequent to the interpleader order, is a matter of law 
and a proper subject of appeal from a County Court to 
the High Court. It has been held, on appeal, that a 
successful claimant is entitled to recover as costs, from 
the execution creditor, such charges. (Goodman v. Blake 
(1887), 19Q.B.D. 77.) 

Where the claimant in an interpleader proceeding paid 
into Court £'36 to cover the amount of the execution and 
costs, and the County Court judge found in favour of the 
claimant and valued the goods at £51, and in addition 

M.I. L 
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awarded him £10 damages, it was held on appeal that 
the claimant was entitled to have his costs taxed on the 
C. Scale, because the "subject-matter" of the inter- 
pleader was the amount found by the judge to be the 
value of the goods seized, plus the damages, and not the 
amount paid into Court plus the damages. (Studham v. 
Stanbridge, (1895) 1 Q. B. 870. Cf. White v. Milne (1887), 
20 Q. B. D. 202.) 

Effect of Successful Appeal on Costs Below.— 

Where an appeal in an interpleader matter is brought 
from a County Court, the High Court, on reversing the 
judgment and granting a new trial, has power to reverse 
the order as to the costs of the trial below. (Gage v. 
Collins (1867), L. E. 9 C. P. 381 ; 36 L. J. C. P. 144.) 

Appeal from Divisional Court to Court of 
Appeal. — Where interpleader proceedings were remitted 
to a County Court under s. 17 of the Judicature Act, 1884, 
and, on appeal from the judgment of the County Court 
judge, that judgment was affirmed by the Divisional 
Court with leave to appeal to the Court of Appeal, it was 
held that the Court of Appeal had jurisdiction to 
hear the appeal under s. 45 of the Judicature Act, 1873, 
notwithstanding s. 20 of the Appellate Jurisdiction Act, 
1876. (Thomas v. Kelly (1888), 13 App. Cas. 506.) 

Time for Notice of Appeal. — The notice of motion 
shall be served and the appeal entered within twenty-one 
days from the date of the judgment. (0. LIX. r. 12, of 
the Rules of the Supreme Court.) Notice of appeal from 
the Divisional Court to the Court of Appeal must be given 
within fourteen days of the date of the j udgment. (Hughes 
V. Little, 18 Q. B. D. 32.) 

COSTS AND CHAEGES. 

With regard to costs in interpleader proceedings in 
the County Court it is provided that " the judge may 
in and for the purposes of interpleader proceedings make 
all such orders as to costs and all other matters (includ- 
ing the repayment to the defendant of any costs paid by 
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him into Court, and the disposal of any money, chose in 
action, goods or chattels paid or brought by the 
defendant into Court), as may be just and reasonable." 
(0. XXVII. r. 15 (8).) 

And in 0. XXXIII. rr. 14 to 17, of the County Court 
Eules, hereunder set out, special provisions have been 
made for the High Court costs, and for the sheriff's 
costs and charges in remitted cases and with regard to 
remitted cases generally. 

0. XXXIII. r. 14. — No order made by the Court in 
any proceeding by way of interpleader transferred from 
the High Court shall prejudice or affect the rights of the 
sheriff to any proper charges ; and the judge shall make 
such orders as may be just with respect to any such 
charges ; but such charges shall be ultimately borne, as 
between the parties to the proceeding, in such manner 
as the judge shall direct. 

0. XXXIII. r. 15. — Where any goods are handed 
over to the high bailiff in pursuance of any such order 
as aforesaid, he shall hold or dispose of the same in 
accordance with the directions contained in such order, 
or in any subsequent order made in the proceeding ; and 
he shall be allowed for keeping possession of such goods 
such reasonable charges, not exceeding those which 
might be made by the sheriff, as the judge may order, 
and for a sale of such goods, if he is directed to sell the 
same, the same charges as are allowed on a sale under an 
execution issued by the County Court ; and such charges 
shall be ultimately borne, as between the parties to the 
proceeding, in such manner as the judge shall direct. 

0. XXXIII. r. 16. — Where any proceeding by way 
of interpleader, or any action or matter pending in the 
Chancery Division, is ordered to be transferred from the 
High Court to a County Court, and no order to the con- 
trary has been made in the High Court, the costs of the 
order and of the proceedings prior thereto shall be in 
the discretion of the judge of the County Court, and 
shall be taxed in the County Court upon such scale, 
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whether of the High Court or the County Court, as the 
judge may think just. The costs in the County Court 
shall be in the discretion of the judge, and shall be taxed 
on such County Court scale as he may think just. 

0. XXXIII. r. 17. — Where any proceeding by way 
of interpleader is transferred from the High Court to a 
County Court, the judge may order that the sheriff shall 
have his costs of the interpleader proceeding in the High 
Court, and may direct by which party the said costs 
shall be paid. 

Scale of Costs in Interpleader. — The scale of costs 
applicable to interpleader matters in the County Courtis 
governed by 0. LHI. r. 15, which provides that the 
" subject-matter " in an interpleader proceeding shall 
mean (1) in the case of a claimant the amount of the 
value of the goods his claim to which is allowed, plus 
the amount of damages (if any) adjudged; (2) in the case 
of an execution creditor the amount of the value of the 
goods seized, plva the amount of the damages (if any) 
claimed ; and (3) in the case of a high bailiff the amount 
of the damages claimed. 

The appeal in the case of Studham v. Stanbridge, 
(1895) 1 Q. B. 870, turned upon the meaning of the 
term "subject-matter" in the above-mentioned rule. 
There the claimant paid into Court ^36 to cover the 
amount of the execution and costs. At the trial of the 
issue the County Court judge adjudged that the claimant 
was entitled to all the goods seized and ^10 damages, 
with costs, and assessed the value of the goods at £51 
Upon these figures it was held that the claimant was 
entitled to costs according to Scale C, as the scale was 
not determined by the amount paid in, but by the value 
of the goods as assessed by the judge. The case of 
Brown v. Lilley (1891), 7 Times L. E. 427, may now, in 
the light of the comments made upon it in this case, be 
regarded as overruled. (Cf. White v. Milne (1888), 58 
L. T. 225.) 

Where a claimant is successful, he is entitled to recover, 
as costs from the execution creditor, the possession 
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money in respect of the time subsequent to the inter- 
pleader summons ; or where there has been a sale, the 
successful claimant is entitled to recover from the 
execution creditor the possession money and expenses 
of sale which have been deducted from the proceeds of 
the goods. (Goodman v. Blake, (1887), 19 Q. B. D. 77 ; 
Blaker v. Seager (1897), 76 L. T. 392; Cammins v. 
Eavanagh (1891), 25 Ir. L. T. E. 24.) 

A sheriff or a bailiff, against whom no irregularity is 
alleged, cannot be ordered to pay costs in interpleader 
proceedings on the ground that he is a party to the issue, 
or in some sense a co-defendant. If ordered to pay costs 
his proper course is, not to appeal against the order, 
but to obtain a prohibition. (Temple v. Temple, 63 
L. J. Q. B. 556. Cf. Ee Sheriff of Oxon., 6 Dowl. 136 ; 
and concluding part of judgment in Searle i-. Matthews 
(1883), W. N. 176 ;■ 19 Q. B. D. 77.) 

Where the issue was decided in favour of the execution 
creditor, and the claimant was ordered to pay the costs 
of the interpleader proceedings, the bailiff paid the 
amount of the levy into Court, deducting his charges up 
to the date of the interpleader order, but not those 
subsequent to such date, and the balance was paid out to 
the execution creditor, it was held that the bailiff could 
not maintain an action for the latter charges against the 
execution creditor. (Bloor v. Houston (1854), 15 C. B. 
266 ; 24 L. J. C. P. 26.) 

At the same time it has been decided by the Court of 
Appeal in a sheriff's interpleader, that the strict form of 
order for costs on which the sheriff can insist is to direct 
the successful execution creditor to pay the sheriff's charges 
with a remedy over against the claimant, though it is a 
common form of order simply to direct the claimant to 
pay them. (Smith v. Darlow (1884), 26 Ch. D. 605 ; 
Stern v. Tegner, (1898) 1 Q. B. p. 43.) 

A sheriff or high bailiff will not usually get the costs of 
attending appeals arising out of interpleader proceedings. 
(Ex parte Webster, In re Morris (1882), 22 Ch. D. 136.) 
But in one case where it appeared that the sheriff would 
lose his costs, if the appeal were allowed, it was held 
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that he had had such an interest in the result as 
entitled him to appear on the appeal, and he was 
allowed his costs. (Trickett v. Girdlestone (1897), 103 
L. T. Jol. 81.) 

In cases where a defendant interpleads it has always 
been the practice to order the unsuccessful claimant to 
pay to the successful party the amount deducted from 
the fund by the defendant stakeholder in respect of his 
costs and charges as well as all the costs of the trial of 
the issue. (Blaker v. Seager (1897), 76 L. T. 392; 
Melville v. Smart (1841), 3 M. & G. 67.) 

With regard to costs in cases transferred to the 
County Courts from the High Court the rule laid down 
by Mr. Justice Field in the case of Searle v. Matthews 
(1883), W. N. 176; 19 - Q. B. D. 77, note, may be 
referred to in respect of costs incurred before transfer : 
" Where an order is made on the application of a sheriff, 
he is entitled to his costs from the period at which he 
■ has been called into interpleading action, that is to say, 
he is entitled, as against an unsuccessful claimant, to 
costs and possession money from the time of the notice 
of claim, or from the time of sale, whichever would be 
first ; and where a sheriff is ordered to withdraw, he is 
entitled to costs as against the execution creditor from 
the time at which the latter authorised the carrying on 
of the interpleader proceedings, that is generally from 
the return of the interpleader summons. In cases 
where the interpleader summons is taken out by the 
defendant in an action, he is entitled, on bringing into 
Court the amount claimed, to deduct from it the amount 
of his taxed costs up to that period, the question as to 
on which of the parties the ultimate liability for those 
costs is to fall being reserved. Of course these rules are 
general only, and if in any particular case the sheriff or 
party interpleading has unnecessarily caused any portion 
of the costs he will not be entitled to recover and may 
be called upon to pay costs." 

Where a successful claimant got an order for costs 
in a County Court against the execution creditor, 
and brought an action against him upon the order, 
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it was held by the Court of Appeal that no action 
■would lie in the High Court upon the order of the 
County Court for costs. (Furber v. Taylor (1900), 
W. N. 180.) 



INTERPLEADER IN THE MAYOR'S COURT. 

Interpleader proceedings in the Mayor's Court are 
regulated by ss. 32 to 35 of the Mayor's Court of 
London Procedure Act, 1857, and ss. 12 to 18 of the 
Common Law Procedure Act, 1860, which are still in 
force there. (See generally Glyn and Jackson's Mayor's 
Court Practice.) 



PART III. 



THE CONDUCT OF AN INTEEPLEADEE 
PEOCEEDING. 

The conduct of an interpleader proceeding is full of 
pitfalls to the inexperienced litigant. This is owing 
partly to the peculiar character of the circumstances out 
of which the litigation arises, the number and variety of 
the parties interested, and partly to the effect of mis- 
leading analogies derived from the practice in ordinary 
litigation. Where a stakeholder seeks interpleader relief 
there are, of necessity, at least three parties concerned — 
the stakeholder and two or more claimants. Where a 
sheriff interpleads there are, similarly, at least three 
parties — the sheriff, the execution creditor, and the 
claimant. And, occasionally, the proceeding is compli- 
cated by the appearance of more than one claimant, or 
by the intervention of the landlord or trustee' in bank- 
ruptcy of the execution debtor. This being the case, 
the following notes in relation to the conduct of an 
interpleader matter by a "stakeholder," a sheriff, a 
claimant, an execution creditor, a trustee in bankruptcy, 
and a landlord, respectively, may be of some assistance 
to those who are not often concerned in such matters. 

The Conduct of an Interpleader Proceeding by 
a " Stakeholder." — Where a stakeholder, warehouse- 
man, wharfinger, or such like person is under liability for 
any debt, money, goods or chattels, for or in respect of 
which he is, or expects to be, sued by two or more parties 
making adverse claims thereto, he is entitled under 
certain conditions to relief by way of interpleader. (See 
0. LVII. r. 1.) 
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The application for such reUef must be made by 
summons. The summons calls on the claimants to 
appear and state the nature and particulars of their 
claims, and either to maintain or relinquish them. 
Where there is no action pending the applicant should 
take out an originating summons, •which in the King's 
Bench Division may be obtained in the Summons and 
Order Department. The summons must bear a 10s. 
impressed stamp, and be served on the claimants two 
clear days before the return day. For a form of such 
summons see Form No. 22 in the Appendix. 

Where an action is pending in which the applicant is 
defendant he should take out a summons in the action, 
entitling it in the action. A " stakeholder " defendant 
may take out an interpleader summons at any time 
after the service of the writ and before judgment. But 
the application for relief should be made as promptly as 
possible, otherwise the applicant may be ordered to pay 
all costs thrown away owing to the delay. 

The applicant must support his application with an 
affidavit stating (1) that he claims no interest in the 
subject-matter in dispute other than for charges or costs; 

(2) that he does not collude with any of the claimants ; 

(3) and that he is willing to dispose of the subject-matter 
as the Court may direct. For form of such affidavit, see 
Form No.' 21 in the Appendix. 

Upon being granted relief on the hearing of the 
summons a defendant should ask that the order there- 
upon made may direct (1) that the action be stayed; 
(2) that his costs of the action and of the interpleader 
summons be paid out of the fund, or otherwise be provided 
for in a satisfactory manner ; (3) and that his charges 
(if any) in respect of the subject-matter be likewise 
provided for. In a proper case the Court may make the 
costs and charges of the applicant a first charge upon 
the fund. Once the " stakeholder " has been granted 
relief, and the question of his costs has been dealt with, 
he disappears from the proceeding, leaving the claimants 
to litigate the matter between themselves. 

With regard to the position of a " stakeholder " in 
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connection with interpleader relief the following points 
have been ruled : 

He must stand perfectly neutral between the claimants. 
If he colludes with either party, or is in any way 
interested in the success of one or other of the claimants, 
he is not entitled to interpleader relief. (Murrieta v. 
South America &c. Co. (1893), 62 L. J. Q. B. 396.) 

He must assert no rights against either of the 
claimants, except in respect of charges and costs. An 
insurance company was refused relief where it sought to 
have a dispute settled with one of the claimants as to 
the date from which interest should be charged upon the 
fund in question. (Bignold r. Audland (1840), 11 
Sim. 23.) 

He may now, however, interplead as to part of a debt 
claimed, although he disputes that he owes the balance. 
(Beading i: London School Board (1886), 16 Q. B. D. 686.) 

He cannot be compelled by the claimants to apply for 
interpleader relief. (Harrison v. Foster (1836), 4 Dowl. 
558.) 

He may interplead where he is the acceptor of a bill 
of exchange, where the holder of the bill is alleged to be 
in possession of it under a fraudulent title by another 
party who claims to be the true holder. (Gerhard v. 
Montague (1889), 38 W. E. 76.) 

With regard to a stakeholder's costs and charges see 
pp. 73 and 74 respectively, supra. 

All the forms required by a " stakeholder" will be found 
in the Appendix hereto. 

The Conduct of an Interpleader Proceeding by 
a Sheriff. — The rules which set out the procedure a 
sheriff must follow upon a claim being made to the goods 
seized are Eules 16, 16a, and 17 of 0. LVII. 

KuLB 16. — Where a claim is made to or in respect of 
any goods or chattels taken in execution under the pro- 
cess of the Court it shall be in writing, and upon the 
receipt of the claim the sheriff or his officer shall forth- 
with give notice thereof to the execution creditor . . . 
and the execution creditor shall, within four days after 
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receiving the notice, give notice to the sheriff or his 
officer that he admits or disputes the claim. ... If 
the execution creditor admits the title of the claimant, 
and gives notice as directed by this rule, he shall only 
be liable to such sheriif or officer for any fees and 
expenses incurred prior to the receipt of the notice 
admitting the claim. 

For form of above notices, see Forms Nos. 5 and 6 in 
Appendix. 

EuLE 16a. — When the execution creditor has given 
notice to the sheriff or his officer that he admits the 
claim of the claimant, the sheriff may thereupon -with- 
draw from possession of the goods claimed, and may 
apply for an order protecting him from any action in 
respect of the said seizure and possession of the said 
goods, and the judge or master may make any such 
order as may be just and reasonable in respect of the 
same : Provided always, that the claimant shall receive 
notice of such intended application, and if he desires it, 
may attend the hearing of the same, and if he attend, 
the judge or master may, in and for the purposes of such 
application, make all such orders as to costs as may be 
just and reasonable. 

EuLB 17. — Where the execution creditor does not in 
due time, as directed by the last preceding rule, admit 
or dispute the title of the claimant to the goods or 
chattels, and the claimant does not withdraw his claim 
thereto by notice in writing to the sheriff or his officer, 
the sheriff may apply for an interpleader summons to be 
issued, and should the claimant withdraw his claim by 
notice in writing to the sheriff or his officer, or the 
execution creditor in like manner serve an admission of 
the title of the claimant prior to the return day of such 
summons, and at the same time give notice of such 
admission to the claimant, the judge or master may, in 
and for the purposes of the interpleader proceedings, 
make all such orders as to costs, fees, charges, and 
expenses, as may be just and reasonable. 

By reason of the terms of Eule 16, supra, a claim in 
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■writing appears to be a condition precedent to the right 
of a sheriff to interpleader relief. Upon being served 
■with a claim the sheriff should give the execution creditor 
immediate notice thereof ; and unless it is admitted by 
the creditor, or withdrawn by the claimant, he should 
then (after the lapse of the four days) take out an inter- 
pleader summons without delay. Where the sheriff has- 
been guilty of undue delay in giving the prescribed 
notice, or in applying for relief, he may be refused relief. 
It has been said that he should come promptly to the 
Court after he has received notice of the claim, " because 
his possession may cause great mischief, as by the abso- 
lute stoppage of a lawful trade." (Tufton v. Harding 
(1859), 6 Jur. N. S. 116.) 

A sheriff should note that the notice of the claim ought 
strictly to be served on the execution creditor, and not 
upon his solicitor. In fact a solicitor, retained by a 
creditor to collect a debt, has no authority to interplead 
■without a further retainer for that purpose, because an 
interpleader proceeding is substantially a second action. 
(James r. Eicknell (1887), 20 Q. B. D.'l64.) 

The interpleader summons taken out by a sheriff 
should be entitled in the action out of ■which the execu- 
tion has arisen. It is not necessary for a sheriff, as a 
general rule, to file an affidavit in support of his applica- 
tion for relief. If he do he will not be allowed the costs 
of it, unless he has been ordered to make it by the Court. 
The proper thing for him to do is to wait and see 
whether an affidavit is necessary. If it be he can then 
obtain an enlargement and file one. (Stocker v. Heggerty 
(1892), 67 L. T. 27.) 

Where the claimant and execution creditor appear on 
the return of the interpleader summons, the sheriff 
should ask that the order made thereon should direct 
that " no action " may be brought against him in respect 
of the seizure of the goods. (See Smith v. Critchfield 
(1885), 14 Q. B. D. 873 ; Hooke v. Ind Coope & Co. 
(1877), 36 L. T. N. S. 467.) But this protection is not 
given as a matter of course. In a comparatively recent 
case where the sheriff entered the premises of the.. 
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claimant and took away the goods by force, the Court 
refused to stay the claimant's action for damages. (De 
Coppett V. Barnett (1901), 21 T. L. E. 273.) 

Where the execution creditor admits the claim of the 
claimant, within the four days, the sheriff is not entitled 
to interplead, but he may, nevertheless, apply under 
Eule 16a for an order protecting him against any action 
by the claimant, provided he has given him due notice 
of such intended application. 

With regard to the disposition of the goods pending 
the trial of the issue, a sheriff cannot withdraw from 
possession of them, for the goods may be the execution 
debtor's, in which case the benefit of the execution would 
be lost. (Wright V. Eedgrave (1879), 11 C. D. p. 33.) 
The usual order made as to this directs (1) that the 
claimant shall pay a certain sum into Court, (2) or give 
security, or (3) in default of either of these courses being 
followed that the sheriff shall sell the goods seized. This 
order, however, may be varied where the claimant can 
show special grounds rendering it unjust to order a sale 
if security be not given. (Victor v. Cropper (1886), 
3 Tim. Eep. 110 ; see also Howell v. Dawson (1884), 18 
Q. B. D.67.) 

It has been held that the sheriff is not obliged to 
furnish a claimant with particulars of the goods he has 
seized. (Bauly v. Krook (1891), 65 L. T. 377.) This 
decision, it is conceived, would hardly be applicable to 
all cases, especially where the claimant offers to pay the 
costs of such particulars, otherwise it would be impossible 
for the claimant to discover whether his goods were 
among those seized, and to prepare his evidence for the 
trial of the issue. 

Where the landlord of the execution debtor after a 
seizure of his tenant's goods interposes a claim for rent, 
it is the sheriff's duty, on being satisfied that the rent is 
really due, to ask the execution creditor for it, and upon 
receiving the amount to discharge the landlord's claim, 
which mustnotbe formore than one year's rent. (8 Anne, 
c. 14 ; Cocker v. Musgrove (1846), 9 Q. B. 223.) Where 
the execution creditor does not enable the sheriff to meet 
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the claim for rent, he may go out of possession, and 
claim his costs from the creditor. (Lawson v. Carter 
(1894), W. N. 6.) 

With regard to the duty of a sheriff, where the debtor 
becomes insolvent after the date of the seizure, and 
before the execution has been satisfied by payment over 
of the proceeds thereof to the execution creditor, see, 
infra, the chapter on the conduct of an interpleader pro- 
ceeding by a trustee in bankruptcy of the execution debtor. 

With reference to his costs and charges in interpleader 
the sheriff has certain peculiar privileges. It has been 
held that the strict form of order to which the sheriff is 
entitled is one directing that his costs, &c., be paid in 
the first instance by the execution creditor (as the party 
putting him in motion) who will have a remedy over 
against the claimant. (Smith v. Darlow (1884), 26 CD. 
605 ; Stern v. Tegner, (1898) 1 Q. B. 37.) This privilege 
of making a successful execution creditor pay the 
sherifi''s costs may be an advantage whenever there is 
any doubt as to the solvency of the claimant. 

In 1883, Field, J., in a considered judgment, laid down 
the following rules with reference to sheriff's costs in 
interpleader : " Where an order is made on the applica- 
tion of a sheriff, he is entitled to his costs from the 
period at which he has been called into interpleading 
action, that is to say, he is entitled, as against an un- 
successful claimant, to costs and possession money from 
the time of the notice of the claim, or from the time of 
sale, whichever would be first ; and where a sheriff is 
ordered to withdraw, he is entitled to costs as against 
the execution creditor from the time at which the latter 
authorised the carrying on of the interpleader proceed- 
ings, that is generally from the return of the interpleader 
summons. Of course these rules are general only, and 
if, in any particular case, the sheriff has unnecessarily 
caused any portion of the costs, he will not be entitled to 
recover and may be called upon to pay costs. (Searle v. 
Matthews (1883), W. N. 176, 19 Q. B. D. 77, note. Of. 
as to the latter part, Temple v. Temple (1894), 63 
L. J. Q. B. 556.) This judgment should be read with 
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Eules 16, 16a, and 17 of 0. LVII., which were made in 
1889 and 1896. 

With regard to the concluding words of the above 
judgment it has since been held that a sheriff cannot be 
ordered to pay costs relating to an interpleader issue, on 
the ground that he is no party to the issue, nor in any 
sense a co-defendant. (Temple v. Temple, supra.) Of 
course where a sheriff makes an improper application 
for interpleader relief he is liable to pay the costs 
occasioned thereby. 

"Where one of the parties appeals the sheriff will not 
be entitled to the costs of appearing on the appeal, unless 
he is in danger of losing his costs if the appeal be suc- 
cessful. (Trickett v. Girdlestone (1897), 103 L. T. Jol. 81. 
Cf. Ex parte Webster, Ke Morris (1882), 22 C. D. 136.) 

The question of the sheriff's costs is usually reserved 
until the trial of the issue. 

All the forms required by a sheriff are given in the 
Appendix of Forms. 

The Conduct of an Interpleader Matter by a 
Claimant. — Where a claimant makes a claim to any 
goods taken in execution, such claim must be in writing, 
and must be served on the sheriff, or his officer, who, 
upon receiving it, gives notice thereof to the execution 
creditor. (0. LVII. r. 16.) 

When an execution creditor does not admit the title of 
the claimant within four days, the sheriff may apply for an 
interpleader summons to be issued calling on the claimant 
and execution creditor to appear before the Court, and 
either to maintain or relinquish their claims. The inter- 
pleader summons is returnable at chambers before a master. 
No appearance need be entered thereto by the -claimant. 

With regard to the form of the claim care should be 
taken to frame it clearly, so that there can be no mistake 
made as to what is really claimed ; whether the whole of 
the goods, or part, and if part, what part. If the claim 
is calculated to mislead, the claimant may have to pay 
the costs thrown away, although successful. If too 
little be claimed the claimant may thereby be precluded 
from recovering anything beyond the amount so claimed. 
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(Hockey v. Evans, 18 Q. B. D. 390.) If too much be 
claimed it may be that an unnecessary trial is ordered, 
as it has transpired in some cases that an execution 
creditor could have satisfied his judgment out of the 
goods not belonging to the claimant, had they not been 
improperly claimed. Moreover, an exaggerated claim 
may affect costs. Where £183 was claimed and only 
£50 recovered, it was ordered that each side should pay 
their own costs. (Carr v. Edwards (1839), 8 Dowl. 29.) 

Upon the return of the summons the claimant must 
be prepared with an affidavit setting out concisely the 
grounds of his claim. He need not expose the whole 
of his case, but his affidavit should disclose a prima 
facie title to the goods. The affidavit should be made 
by the claimant himself where practicable. Otherwise it 
must be made by someone who has knowledge of the facts, 
such as a servant, agent, or solicitor of the claimant 
(Webster r. Delafield (1849), 18 L. J. C. P. 187) ; or 
even the execution debtor (Plues v. Capel (1880), 68 L. T. 
Jol. 854). For form of affidavit, see Form No. 4 in 
Appendix. A copy of this affidavit should be served on the 
sheriff and the execution creditor before the return day. 

With regard to the various orders which may be 
made on the hearing of the interpleader summons the 
following rules of 0. LVII. are material. 

Exile 7. — If the claimants appear in pursuance of the 
summons, the Court or a judge may order either that 
any claimant be made a defendant in any action already 
commenced in respect of the subject-matter in dispute 
in lieu of or in addition to the applicant, or that an issue 
between the claimants be stated and tried, and in the 
latter case may direct which of the claimants is to be 
plaintiff, and which defendant. 

EuLB 8. — The Court or a judge may, with the 
consent of both claimants or on the request of any 
claimant, if, having regard to the value of the subject- 
matter in dispute, it seems desirable so to do, dispose of 
the merits of their claims, and decide the same in a 
summary manner and on such terms as may be just. 

M.L M 
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RnLE 9. — Where the qubstion is a question of law, 
and the facts are not in dispute, the Court or a judge 
may either decide the question without directing the 
trial of an issue, or order that a special case be stated 
for the opinion of the Court. If a special case is stated. 
Order XXXIV. shall, as far as applicable, apply thereto. 

El'le 10. — If a claimant, having been duly served 
with a summons calling on him to apjiear and maintain, 
or relinquish, his claim, does not appear in pursuance of 
the summons, or, having appeared, neglects or refuses 
to comply with any order made after his appearance, 
the Court or a judge may make an order declaring him, 
and all persons claiming under him, for ever barred 
against the applicant, and persons claiming under him, 
but the order shall not affect the rights of the claimants 
as between themselves. 

EuLE 12. — "When goods or chattels have been seized 
in execution by a sheriff or other officer charged with 
the execution of process of the High Court, and any 
claimant alleges that he is entitled, under a bill of sale 
or otherwise, to the goods or chattels by way of security 
for debt, the Court or a judge may order the sale of the 
whole or a part thereof, and direct the application of the 
proceeds of the sale in such manner and upon such 
terms as may be just. 

Prior to the hearing of the summons it is advisable 
for the claimant to consider the matter as to which of 
the various orders he desires the Court to make upon it. 
The following is a list of such orders as viay be made : — 

(a) That the application for relief be dismissed. This 
would occur where interpleader would not lie. 

(6) That the 'claimant be barred. This order would 
be made where he did not appear, or where his claim 
was obviously bad. 

(c) That the sheriff be ordered to withdraw. This 
would happen where the execution was obviously invalid. 

{d) That the matter be referred to the judge at 
chambers. (0. LIV. r. 20.) 

(e) That the matter be remitted to a County Court. This 
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can be done where the amount involved is under £500. 
It is also a comparatively easy and economical way of 
getting the matter tried before a jury. (Judicature Act, 
1884, s. 17.) 

(/) That the claimant be made defendant in the 
action in lieu of, or in addition to, the applicant for 
relief. (0. LVII. r. 7.) This order is not often made 
now as it is a comparatively slow and costly way of 
disposing of the matter unless the action had proceeded 
to the verge of trial. 

((/) That the matter be disposed of in a summary 
manner. This order can be made upon the " request " 
of either party. (0. LVII. r. 8.) Where it is desirable 
that the matter be brought to a speedy determination, 
this order may be agreed to. The only objection to 
this course being adopted is that no appeal lies from 
the decision of a judge at chambers even with leave. On 
the other hand it is the most economical course to adopt. 

(/() That a special case be stated for the opinion of the 
Court. This can only be done where the question is one 
of law and the facts are not in dispute. (0. LVII. r. 9.) 
Here again no appeal lies from the decision of a judge 
at chambers. Therefore where the claimant desires to 
retain the right of appeal he should refuse to admit the 
facts, and ask that an issue be directed. 

(i) That the goods seized be sold under the provisions 
of 0. LVII. r. 12. A claimant who claims the goods 
under a bill of sale should always oppose the request 
that a sale be ordered, unless he is quite satisfied that 
there will be sufficient to discharge his claim in full. 
Where there is any doubt as to the result of a sale he 
should first oppose on the ground that he is entitled " to 
nurse his security ; " then if his opposition be unsuc- 
cessful, he should ask, as he is entitled to do, that the 
execution creditor be ordered to indemnify him in respect 
of any loss on such sale. (See Stern v. Tegner, (1898) 
1 Q. B. 37 ; also Forster v. Clowser, (1897) 2 Q. B. 362.) 

(k) That a receiver be appointed. In some cases a 
claimant would be well advised in asking that a receiver 
be appointed in respect of the property seized, as 

M 2 
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an alternative course to a forced sale, which usually 
produces ruinous prices. For even where a claimant 
eventually succeeds in maintaining his claim, he only 
gets the "proceeds " of the sale, not the real value of his 
goods. For example, where the claimant claims to be 
entitled to a business which is a going concern, and the 
stock-in-trade, &c., is seized, and is in danger of being sold 
at ridiculous prices in default of payment into Court, this 
course might well be followed in the interests of all parties 
concerned. (See Howell r. Dawson (1884), 13 Q. B. D. 67.) 

{I) That an issue between the claimants be stated and 
tried. This is the usual order made upon an interpleader 
summons where the facts are in dispute, and the amount 
involved is considerable. The issue is prepared by the 
party directed by the order to be " plaintiff." In Arch- 
bold's Practice, 13th ed. p. 733, the following directions 
are given as to the preparations of the issue : " Get a 
copy of the rule or order for an issue and leave it with 
counsel with instructions to prepare a draft of the issue. 
When settled leave a copy of it with the opposite solicitor, 
who will also have it settled by counsel. In general, the 
rule or order points out the time within which the issue 
must be delivered and returned. If not so, it must, at 
all events, be delivered and returned in a reasonable 
time. If the counsel on both sides cannot agree upon 
the form of the issue you should get an appointment for 
a meeting between them ; and if they are still unable to 
agree upon the form of it, then the course is to attend 
before the judge, and he will decide upon the form of the 
issue." A master has no power to settle issues except by 
consent. (0. LIV. r. 12 {d).) 

The order directing the issue in a sheriff's matter will 
also generally provide that the sheriff shall withdraw on 
the claimant giving security ; that the sheriff shall sell 
where security is not forthcoming; that one claimant 
shall be the plaintiff and the other the defendant on the 
issue ; who shall prepare the issue ; what the question 
in issue really is ; time of return ; whether with or with- 
out a jury ; place of trial ; mode of trial ; that any action 
pending be stayed, or that no action be brought against 
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the sheriff ; du-ections as to costs and generally. (See 
Crump V. Day (1847), 4 C. B. p. 461.) 

Where two or more claimants make claims to the 
goods, two or more issues may be directed. Thus where 
three claimants each claimed different portions of the 
goods seized three separate issues were directed. (Angell 
r. Baddeley (1877), L. R. 3 Ex. D. 49.) 

For forms of issue, see p. 34, supra, and Forms Nos. 
17, 30, 31, 36, and 37 in Appendix. The greatest care 
should be taken in framing the issue, for unless it raises 
the real question in dispute a miscarriage or abortive 
proceedings may readily occur. 

With regard to the practice and procedure upon an 
interpleader issue the ordinary provisions relating to 
discovery apply. And at the trial the ordinary rules of 
evidence will have to be observed. Formerly the rules 
regulating the admissibility of evidence on interpleader 
issues were not adhered to with the same strictness as 
on ordinary trials. (See Emmott v. Marchant (1878), 
3 Q. B. D. 555.) 

Evidence at Trial. — Where the claimant is plaintiff 
the onus is upon him to prove that he is entitled to the 
goods in virtue of his own rights. He must produce 
substantially the same evidence as in an action for trover, 
in respect of the goods, against the execution debtor. 
His evidence should be directed to proving that the pro- 
perty in the goods is in him. It is not open to him to 
set up the jus tertii. He must recover by the strength 
of his own title, not by the weakness of the execution 
creditor's. (See Eichards v. Jenkins (1887), 18 Q. B. D. 
451.) Where the claimant relies on any bill of sale, or 
other document, he must prove it strictly, and identify 
the goods seized with those in the document. 

The fact that the execution debtor becomes insolvent 
during the pendency of interpleader proceedings does 
not usually affect the position of the claimant so 
much as it does that of the execution creditor. 
Where the claimant's title to the goods is valid 
as against the execution creditor, it is, generally 
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speaking, valid as against the trustee in bankruptcy 
of the debtor. 

With regard to his costs a successful claimant is 
usually entitled to them as against an unsuccessful 
execution creditor. And he is also entitled to be repaid 
by the execution creditor the charges of the sheriff which 
he has deducted from the proceeds of the levy. (Blaker 
V. Seager (1897), 76 L. T. 392.) The authorities relating 
to a claimant's costs are dealt with on p. 82, supra. 

The forms required by a claimant will be found in the 
Appendix of Forms. 

The Conduct of an Interpleader Matter by an 
Execution Creditor. — The provisions which most 
closely affect the position of an execution creditor, who 
is involved in interpleader proceedings, are contained in 
Eules 16, 16a, and ]7 of 0. LVII. 

Eule 16. — Where a claim is made to or in respect of 
any goods or chattels taken in execution under the pro- 
cess of the Court it shall be in writing, and upon the 
receipt of the claim the sheriff or his officer shall forth- 
with give notice thereof to the execution creditor . . . 
and the execution creditor shall, within four days after 
receiving the notice, give notice to the sheriff or his 
officer that he admits or disputes the claim. ... If the 
execution creditor admits the title of the claimant, and 
gives notice as directed by this rule, he shall only be liable 
to such slieriff or officer for any fees and expenses incurred 
prior to the receipt of the notice admitting the claim. 

For forms of above notices, see Forms Nos. 5 and 6 
in Appendix. 

EuLB 16a. — When the execution creditor has given 
notice to the sheriff or his officer that he admits the 
claim of the claimant, the sheriff may thereupon with- 
draw from possession of the goods claimed, and may 
apply for an order protecting him from any action in 
respect of the said seizure and possession of the said 
goods, and the judge or master may make any such order 
as may be just and reasonable in respect of the same : 
Provided always, that the claimant shall receive notice 
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of such mt«nded application, and if he desires it, may 
attend the hearing of the same, and if he attend, the 
judge or master may, in and for the purposes of such 
application, make all such orders as to costs as may be 
just and reasonable. 

EuLB 17. — Where the execution creditor does not m 
due time, as directed by the last preceding rule, admit 
or dispute the title of the claimant to the y;oods or chattels, 
and tlie claimant does not withdraw his claim thereto 
by notice in writing to the sheriff or his officer, the 
sheriff may apply for an interpleader summons to be 
issued, and should the claimant withdraw his claim by 
notice in writing to the sheriff or his officer, or the 
execution creditor in like manner serve an admission of 
the title of the claimant prior to the return day of such 
summons, and at the same time give notice of such 
admission to the claimant, the judge or master may, in 
and for the purposes of the interpleader proceedings, 
make all such orders as to costs, fees, charges, and 
expenses, as may be just and reasonable. 

Upon receiving notice of the claim from the sheriff the 
execution creditor should make what enquiries are 
practicable as to the validity of the claimant's title to 
the goods seized. These should be made promptly, as 
he must give notice admitting or disputing the claimant's 
title within four days, if he wants to avoid being drawn 
into interpleader proceedings. 

An execution creditor need not support his claim by 
an affidavit at the hearing of the interpleader summons, 
as it is obviously founded on the judgment and execution. 
Moreover the Court will not try the merits of a matter 
upon affidavit. (Discount Banking Co. v. Lambarde, (1893) 
2 Q. B. 329.) 

Where the claimant does not appear on the hearing of 
the interpleader summons his claim can be barred forth- 
with on proof of service of the summons upon him. 
(0. LVII. r. 10.) 

In the chapter on the conduct of an interpleader pro- 
ceeding by a claimant, supra (which may be usefully 
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read by his opponent the execution creditor), are set out 
a Hst of the orders which the master may make upon 
the return of the summons. These alternative orders 
should be considered oj the execution creditor, with a 
view to seeing whether any particular one of them would 
be more advantageous to his interests than the others, 
having regard to the facts of the dispute. If there be 
one such the execution creditor should ask at the hearing 
that it be made. 

Wliere the amount involved is small, and a speedy 
decision is desirable, the execution creditor should request 
the master to order the matter to be disposed of in a 
summary manner under 0. LVII. r. 8. Where this 
course is adopted the master usually tries the matter 
himself at an early date. It is always advisable for the 
execution creditor to bring interpleader proceedings to a 
speedy determination, wherever the bankruptcy of the 
execution debtor is to be feared, otherwise he may find 
the fruits of his successful litigation vested in the trustee 
in bankruptcy of the debtor by operation of the bank- 
ruptcy rules. As to the position of the various parties 
where a receiving order in bankruptcy is made against 
the execution debtor, while interpleader proceedings are 
pending, see the chapter on the conduct of an interpleader 
proceeding by a trustee in bankruptcy, infra. 

Another intervention which occasionally has much the 
same effect as that of bankruptcy occurs where the land- 
lord of the execution debtor interposes a claim for rent 
under 8 Anne, c. 14. Upon^this, see infra, the chapter 
on the conduct of an interpleader matter by a landlord. 

Where the claimant alleges that he is entitled to the 
goods seized under a bill of sale, the execution creditor 
should ascertain, firstly, the amount for which the bill is 
given, and, secondly, the amount which a sale of the 
goods in question would probably realise. If he be 
satisfied that a sale would produce a surplus after dis- 
charging the bill he should ask the Court to order a sale 
of the goods with a view to his receiving whatever surplus 
might be obtained. (See 0. LVII. r. 12 and notes 
thereto, p. 65, supra.) Where there appears to be a 
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doubt as to a sale producing sufficient to discharge the 
bill, the execution creditor can, nevertheless, usually get 
an order for a sale, provided he offers to indemnify the 
claimant against any possible loss. 

Where an issue is directed, the question usually 
involved is : Whether the goods seized or any part thereof 
were the property of the claimant at the time of the 
seizure. The onus is generally put upon the claimant 
to prove his title to the goods, but the execution creditor 
should be prepared -with all the evidence available in 
support of his contention. 

Where the claimant has made out a prima facie title 
to the goods, the execution creditor may defeat such 
title, and succeed upon the issue, by proving that the 
real title to the goods is in some third party. So where 
a claimant claims under a bill of sale from the debtor, 
his title will be defeated if the execution creditor can 
show a prior bill of sale to another (Gadsden v. Barrow 
(1854), 9 Ex. 514) ; or where he can show that the 
goods really belong to the trustee in bankruptcy of the 
claimant (Richards v. Jenkins (1887), 18 Q. B. D. 451) ; 
or where he can prove that the bill of sale is void under 
13 Eliz. e. 5. It may be said that an execution creditor 
generally can, and the claimant generally cannot set up 
the jus tertii. 

In many cases the claimant and the execution debtor 
are in collusion with the single purpose of defeating the 
execution. This is a very difficult matter to prove; 
nevertheless, wherever there is any suspicion of collusion, 
the fullest possible enquiry should be made with a view 
to disclosing facts tending to show that this is the case. 
The relative dates of the judgment and the alleged sale 
or assignment of the goods, the relationship of the 
parties, and the mode of payment and transfer of 
possession, should be carefully scrutinised where collusion 
is suspected. 

An execution creditor is entitled to an order directing 
the claimant to specify the goods claimed by him. (Price 
r. Plummer (1878), 26 W. E. 682.) And he is not 
obliged to prove his judgment and execution at the trial 
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of the issue. (Kichards v. Jenkins (1887), 18 Q. B. D. 
451.) 

With regard to an execution creditor's costs, see p. 80, 
supra. 

The forms required by an execution creditor will be 
found in the Appendix of Forms. 

The Conduct of an Interpleader Proceeding. — 
By a Trustee in Bankruptcy of the Execution 
Debtor. — It happens not infrequently that a receiving 
order in bankruptcy is made against the execution debtor 
during the pendency of interpleader proceedings. When 
this occurs it becomes necessary to consider what are 
the rights and duties of the trustee in bankruptcy in 
relation to the subject-matter of the interpleader action; 
and, incidentally, what is the effect of the receiving order 
upon the position of the parties to the proceedings. 

The statutory provisions which relate to the above 
questions are ss. 45 and 46 of the Bankruptcy Act, 1883, 
and s. 11 of the Bankruptcy Act, 1890, set out here- 
under : — 

Bankruptcy Act, 1883, s. 45. — (1) Where a 
creditor has issued execution against the goods or lands 
of a debtor, or has attached any debt due to him, he 
shall not be entitled to retain the benefit of the execution 
or attachment against the trustee in bankruptcy of the 
debtor, unless he has completed the execution or attach- 
ment before the date of the receiving order, and before 
notice of the presentation of any bankruptcy petition by 
or against the debtor, or of the commission of any 
available act of bankruptcy by the debtor. 

(2) For the purposes of this Act, an execution against 
goods is completed by seizure and sale ; an attachment of 
a debt is completed by receipt of the debt; and an execu- 
tion against land is completed by seizure, or, in the case 
of an equitable interest, by the appointment of a receiver. 

s, 46.— (3) An execution levied by seizure and sale on 
the goods of a debtor is not invalid by reason only of its 
being an act of bankruptcy, and a person who purchases 
the goods in good faith under a sale by the sheriff shall 
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in all cases acquire a good title to them against the 
trustee in bankruptcy. 

Bankruptcy Act, 1890, s. U.— (1) Where any goods 
of a debtor are taken in execution, and before the sale 
thereof, or the completion of the execution by the receipt 
or recovery of the full amount of the levy, notice is 
served on the sheriff that a receiving order has been 
made against the debtor, the sheriff shall, on request, 
deliver the goods and any money seized or received in 
part satisfaction of the execution to the official receiver, 
but the costs of the execution shall be a charge on the 
goods or money so delivered, and the official receiver or 
trustee may sell the goods or an adequate part thereof 
for the purpose of satisfying the charge. 

(2) Where under an execution in respect of a judg- 
ment for a sum exceeding £20, the goods of a debtor 
are sold Or money is paid in order to avoid sale, the 
sheriff shall deduct his costs of the execution from the 
proceeds of sale or the money paid, and retain the 
balance for fourteen days, and if within that time notice 
is served on him of a bankruptcy petition having been 
presented against or by the debtor, and a receiving order 
is made against the debtor thereon or on any other 
petition of which the sheriff has notice, the sheriff shall 
pay the balance to the official receiver or, as the case 
may be, to the trustee, who shall be entitled to retain 
the same as against the execution creditor. 

The first duty of the trustee or liquidator of an 
execution debtor is to serve upon the sheriff a formal 
notice of the receiving order, and to make a demand for 
the delivery up of the goods seized. These steps 
should be taken promptly in order that the proceeds of 
the execution may not, by reason of any delay, become 
payable over to the execution creditor, to the detriment 
of the general body of creditors. 

The notice to be effective must be served on the 
sheriff, or his recognised agent, such as the under-sheriff. 
It is not sufficient to serve it upon an ordinary bailiff 
or man in possession. (Ex parte Warren, Ee Holland 
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(1885), 15 Q. B. D. 48; Bellyse v. McGinn, (1891) 
2 Q. B. 227.) 

In certain circumstances, however, the sheriff and the 
execution creditor may be taken to have had constructive 
notice of an act of bankruptcy. Thus where the sheriff 
had been in possession of goods for twenty-one days on 
behalf of the execution creditor, it was held that this fact 
itself amounted to notice of an act of bankruptcy, and 
precluded the execution creditor from retaining the 
" proceeds " of his execution as against the trustee in a 
subsequent bankruptcy of the debtor. (Pigg v. Moore, 
(1894) 2 Q. B. 690; 'Bankruptcy Act, 1890, s. 1; see 
also Burns v. Brown, (1895) 1 Q. B. 324.) 

The result of numerous decisions upon s. 45 of the 
Bankruptcy Act, 1883, and s. 11 of the Bankruptcy Act, 
1890, read together, is that the title of the trustee will 
prevail over that of an execution creditor, unless the 
creditor has completed the execution before the date of 
the receiving order, and before notice of the presentation 
of any bankruptcy petition by or against the debtor, or 
of the commission of any available act of bankruptcy. 
(Figg V. Moore, supra.) 

Moreover, it is the sheriff's duty under the Bankruptcy 
Act, 1890, s. 11 (2), to retain the proceeds of a sale, or 
money paid in order to avoid a sale, for fourteen days, 
and if within that time notice is served on him of a 
bankruptcy petition having been presented against or by 
the debtor, and a receiving order is made against the 
debtor thereon, the trustee will be entitled to such pro- 
ceeds or money as against the execution creditor. 

In one case execution was levied on the goods of a 
judgment debtor, who thereupon paid a portion of the 
debt direct to the execution creditor, and the sheriff, by 
arrangement between the parties, withdrew from 
possession with an authority from the execution debtor 
to re-enter. Before payment of the balance of the debt, 
or re-entry by the sheriff in default, a receiving order 
was made against the debtor ; and it was held that . the 
trustee in bankruptcy was entitled to the money paid on 
account to the execution debtor, as it was part of " the 
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benefit of the execution " within the meaning of s. 45 (1) 
of the Bankruptcy Act, 1883. The operation of s. 11 (2) 
of the Bankruptcy Act, 1890, cannot be avoided by 
payment to the execution creditor direct, and such 
payment is not a " completion " of the execution. 
(Ee Ford, (1900) 1 Q. B. 264; Ee Pollock (1903), 87 
L. T. 238.) 

In Heathcote r. Livesley (1887), 19 Q. B. D. 285, the 
goods seized were claimed by a third party, and an inter- 
pleader order was made on March 16 directing that, in 
default of security, the sheriff should sell the goods and 
pay the proceeds into Court. On March 28 the goods 
were sold, and the proceeds paid into Court on April 6. 
On April 7 notice of a bankruptcy petition having been 
presented against the debtor was served on the sheriff, 
and the debtor was adjudged bankrupt on such petition, 
and it was held that under ss. 45 and 46 of the Bank- 
ruptcy Act, 1883, the trustee in bankruptcy was entitled 
as against the execution creditor to the money in 
Court. 

On the other hand the provisions in s. 11 (2) of the 
Bankruptcy Act, 1890, by which the trustee is entitled, 
as against the execution creditor, to money paid under 
an execution in order to avoid sale, does not apply to money 
after execution issued in order to ar<iid seizure, and the 
execution creditor is entitled to such money as against 
the trustee. (Bower v. Hett, (1895) 2 Q. B. 337.) 

In Watkins v. Barnard, (1897) 2 Q. B. 521, the sheriff 
sold under an execution levied for more than £20, and 
within the fourteen days received notice of a bankruptcy 
petition against the execution debtor, who died shortly 
afterwards. After the fourteen days the sheriff received 
notice of a petition under s. 125 of the Bankruptcy Act, 
1883, for the administration of the estate of the deceased 
debtor, on which an administration order was subse- 
quently made. It was held that the execution creditor 
was, under the circumstances, entitled to the money in 
the hands of the sheriff. 

Where the partnership goods of a firm consisting of 
two partners were seized and sold under an execution 
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levied against the firm, and one of the partners became 
bankrupt before the sheriff had paid over the money to 
the execution creditor, it was held that s. 11 (2) of the 
Bankruptcy Act, 1890, did not apply, and the trustee 
was not entitled to the proceeds of the sale in the hands 
of the sheriff, as against the execution creditor. (Dibb 
r. Brooke, (1894) 2 Q. B. 338.) 

When the sheriff sells under an execution for more than 
£20, and within the fourteen days receives notice of a 
bankruptcy petition, the effect of s. 46 (2) of the Bank- 
ruptcy Act, 1883, is not to render the sale absolutely void, 
but to deprive the execution creditor of the fruits of the 
sale, and to transfer them to the trustee in the bank- 
ruptcy for the benefit of the general creditors. Where, 
therefore, a sheriff is in possession under several writs, 
some for more and some for less than £20, and proceeds 
to sell, the writs are payable in order of priority so long 
as there are funds to pay ; but, if he receives notice of a 
bankruptcy petition within fourteen days after the sale, 
only those writs are entitled to be paid which are for less 
than ^20, and which would have been paid had not bank- 
ruptcy supervened. (Ke Pearce (1885), 14 Q. B. D. 966.) 

After giving notice of the receiving order to the 
sheriff, the trustee should make what enquiries may be 
practicable, as to the ownership of the goods which are 
the subject-matter of the interpleader proceedings, as his 
proper course will depend on the result of such enquiries. 
Where he is not satisfied that the goods belong to the 
claimant he should claim them adversely to the claimant 
as well as the execution creditor. The Court has power 
to allow a trustee to become a party to the issue at any 
stage, even after it has been finally drawn up. And 
the fact that the claimant may have a claim which 
he cannot enforce against the trustee is but a reason 
for adding the latter. (Bird v. Matthews (1882), 46 
L. T. 512.) 

Where the goods have been the goods of the debtor, 
but are subject to a bill of sale for a less amount 
than they will probably realise, the trustee may either 
(1) claim delivery of them adversely to the other parties 
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under s. 11 of the Bankruptcy Act, 1890, or (2) concur 
with the execution creditor in asking for a sale under 
0. LVII. r. 12, whereby some surplus may be obtained 
after discharging the bill of sale. (See Stern r. Tegner, 
(1898) 1 Q. B. 37.) 

"Where the claim of the claimant appears valid as to 
part the trustee should only claim the residue. By thus 
limiting his claim he should, on proving successful, be 
given his costs as against the claimant. 

The trustee, upon becoming a party to the issue, will 
have to maintain his claim in much the same way, and 
by means of similar evidence to that which an execution 
creditor produces, where the claimant persists in his 
claim and the issue proceeds to trial. 

Where the sheriff sells the goods of the execution 
debtor, and subsequently receives from the trustee notice 
of bankruptcy proceedings ajiainst the debtor commenced 
since the sale, he is entitled to retain out of the proceeds 
and pay the landlord of the premises any arrears of rent 
due to him from the debtor, even though he, the sheriff, 
has not received notice of the landlord's claim until after 
the sale. (Ee Mackenzie (1889), 2 Q. B. 566. Cf. Ee 
Driver (1899), 80 L. T. 840.) 

As to the practice where the trustee desires to be 
added as a claimant on the issue, see Bird v. Matthews 
(1882), 46 L. T. 512. 

The Conduct of an Interpleader Proceeding. 
— By a Landlord of the Execution Debtor.— As a 

landlord was not entitled to distrain upon the goods of 
his tenant while they were in the custody of the sheriff, 
it was enacted by 8 Anne, c. 14, that " no goods or 
chattels whatsoever lying or being in or upon any mes- 
suage lands or tenements which are or shall be leased 
for life or lives term of years at will or otherwise shall 
be liable to be taken by virtue of any execution on any 
pretence whatsoever unless the party at whose suit the 
said execution is sued out shall before the removal of such 
goods from off the said premisses by virtue of such execu- 
tion or extent pay to the landlord of the said premisses 
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or his bailiff all such sum or sums of money as are or 
shall be due for rent for the said premisses at the time of 
the taking such goods or chattels by virtue of such execu- 
tion. Provided the said arrears of rent do not amount to 
more than one years rent and in ease the said arrears 
shall exceed one years rent, then the said party at whose 
suit such execution is sued out, paying the said landlord 
or his bailiff one years rent, may proceed to execute his 
judgment as he might have done before the making 
of this Act, and the sheriff or other officer is .hereby 
impowered and required to levy and pay to the plaintiff 
as well the money so paid for rent as the execution 
money." 

The effect of this enactment (which it may be noted 
does not apply to executions issuing out of a County 
Court), is to give the landlord priority over the execution 
creditor in respect of all goods seized upon the demised 
premises. 

Upon hearing of a seizure of his tenant's goods the 
landlord should immediately serve on the sheriff notice 
of his claim for such rent as may be due. In such claim 
he should state the amount claimed, the period for which 
it is due, the demised premises, and the terms of the 
tenancy. Upon receiving such notice it is the duty of 
the sheriff to ask the execution creditor to pay him the 
rent, and upon receiving it to pay it over to the landlord. 
If the execution creditor declines to discharge the claim 
for rent the sheriff may withdraw from possession. 
(Cocker r. Musgrove (1846), 9 Ad. & E. 223.) 

Where after an issue had been directed a landlord 
claimed his rent, and the execution creditor refused to 
meet such claim, the sheriff went out of possession, and 
took out a summons to discharge the order for the trial 
of the issue, a divisional Court affirmed an order made 
discharging the order which dii-ected the issue, and 
ordered that the execution creditor should pay the sheriff 
his costs, and that the claimant should repay the execu- 
tion creditor half the sheriff's costs from the date of the 
claim. (Lawson v. Carter (1894), W. N. 6.) 

As to whether a sheriff can interplead where a landlord 
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makes a claim for rent, which is disputed, the cases 
are in some conflict. In Tooke i\ Finley (1821), Kowe's 
Eep. 426, it was held that he might interplead where the 
execution creditor suggested fraud and collusion between 
the landlord and his tenant the debtor, although the 
goods when seized were under distress. (See also Nixon 
r.Wilks(18o9), 4 Ir. Jur. (n.s.) 242.) 

On the other hand, in Bateman v. Farnsworth (1860), 
29 L. J. Ex. 365, where after an execution had been 
levied, and the landlord made a claim upon the sheriff 
for rent under the statute of Anne, which the execution 
creditor did not expressly dispute, the sheriff was held 
not entitled to interplead, as the landlord's claim was 
not a claim to the chattels seized, nor to the proceeds of 
the execution. In this case, however, it is important to 
note there was no dispute between the parties, which is 
the foundation of interpleader, nor was there more than 
a bare suggestion as to the possibility of fraud or collusion 
between the landlord and the tenant. The Court inquired 
whether there was any case where the sheriff had been 
held entitled to interplead, and the case of Tooke v. 
Finley, supra, was not cited. 

Under a yz'. fa. against A. the sheriff seized the goods 
of B., and B. claiming them, the sheriff obtained an 
interpleader order, and subsequently C, the landlord, 
interposed a claim for rent. The goods were sold under 
the order, and the proceeds, after deducting the £25 for 
rent, were paid by the sheriff into Court. On the trial of 
the issue B. established the claim, and it was held that 
the sheriff was not justified in paying the rent. (White 
V. Binstead (1853), 13 C. B. 304.) 

It has been held that, where, after an interpleader 
order has been made, the sheriff with the consent of the 
execution creditor and the claimant temporarily with- 
draws from possession, the goods are no longer custodia 
lec/is, and the landlord may distrain upon them, although 
he knows that tlie interpleader proceedings are still 
pending. (Cropper v. Warner (1883), 1 C. & E. 152.) 

Where a sheriff' calls a landlord before the Court along 
with ihe execution creditor and the claimant, there being 

M.I. N 
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no dispute as to the rent, he will have to pay the 
landlord's costs of appearing. (Trickett v. Girdlestone 
(1897), 103 L. T. Jol. 81.) 

As to the effect of the bankruptcy of the tenant upon 
the landlord's rights under the statute and otherwise, see 
Ex parte Sheriff of Hertfordshire, Ee Mackenzie, (1899) 
2 Q. B. 566, and cases there cited. 

With regard to executions issuing out of the County 
Courts it is 'enacted by s. 160 of the County Courts Act, 
1888, as follows :— 

" Section one of the Act of the eighth year of the reign of 
Queen Anne, chapter fourteen, shall not apply to goods 
taken in execution under the warrant of the Court, but 
the landlord of any tenement in which any such goods 
shall be so taken may claim the rent thereof at any time 
within five clear days from the date of such taking, or 
before the removal of the goods, by delivering to the 
bailiff or officer making the levy any writing signed by 
himself or his agent, which shall state the amount of 
rent claimed to be in arrear, and the time for and in 
respect of which such rent is due ; and if such claim be 
made, the bailiff or officer making the levy shall, in 
addition thereto, distrain for the rent so claimed and the 
costs of such distress, and shall not within five days next 
after such distress sell any part of the goods taken unless 
they be of a perishable nature, or upon the request in 
writing of the party whose goods shall have been taken; 
and the bailiff shall afterwards sell such of the goods 
under the execution and distress as shall satisfy, first, the 
costs of and incident to the sale, next the claim of such 
landlord, not exceeding the rent of four weeks where the 
tenement is let by the week, the rent of two terms of 
payment where the tenement is let for any other term 
less than a year, and the rent of one year in any other 
case, and lastly, the amount for which the warrant was 
issued ; and if any replevin be made of the goods so 
taken, the bailiff shall, notwithstanding, sell such portion 
thereof as will satisfy the costs of and incident to the 
sale under the execution, and the amount for which the 
warrant issued ; and in either event the overplus of the 
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sale, if any, and the residue of the goods, shall be 
returned to the defendant, and the poundage of the high 
bailiff and broker for keeping possession, appraisement, 
and sale under such distress shall be the same as would 
have been payable if the distress had been an execution 
of the Court, and no other fees shall be demanded or 
taken in respect thereof." 

For cases decided under the above section see supra, 
p. 103, " Claim for Eent." 
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FORMS IN SHERIFF'S INTERPLEADER. 

No. 1. 

Interpleadeb, SuMirojis by Sheeife. 

In the Higli Court of Justice, 19 , No. 

Division. 

, Master in Chambers. 
Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 
Let all parties concerned attend the Master in Chambers, on 
day, the day of , 1 9 , at o'clock in the 

noon, on the hearing of an application on the part of 
that the plaintiff and the claimant appear and state the nature and 
particulars of their respective claims to the goods and chattels 
seized by the above-named sheriff under writ of fieri facias issued 
in this action, and maintain or relinquish the same and abide by 
such order as may be made herein, and that in the meantime all 
further proceedings be stayed. 
Dated the 
This summons was taken out by, &c. 
To the plaintiff, and the claimant. 

iVoie.— Official form, E. S. C. App. K. No. 49a. 



No.- 2. 

AiTiDAViT OF Shemef's Officee m Support of Application. 

\_Title, &c., aa in No. l.J 

I of , in the of officer to the sheriff of 

make oath and say : 

1. That, on the day of , a writ of ^er-i /uciaa issued 

out of the above-named Division of the High Court in this cause 
was delivered to the said sheriff for execution, indorsed to levy the 
sum of £ , besides other expenses of execution, and a 

warrant thereon was issued to me by the said sheriff. 
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2. That on the day of I did seize and take within 
the bailiwick of the said sheriff certain goods and chattels as and 
for the property of the above-named defendant, which said goods 
and chattels are still in my possession as officer to the said sheriff. 

3. That on the day of I was served by or on behalf 
of the above-named claimant with a notice in writing claiming the 
said goods and chattels or part thereof as the property of the said 
claimant. 

4. That I do not nor does the said sheriff to my knowledge or 
belief claim any interest in the subject-matter in dispute, other 
than for charges or costs. 

5. That I do not nor does the said sheriff to my knowledge or 
belief coUude with the above-named plaintiff or claimant. 

Sworn at this \ 

day of , 19 , 

Before me 



Note, — Where a sheriff interpleads there is usually no necessity for 
him to make an affidavit in support of his application. Unless the 
matter is a very complicated one he will not be allowed the costs of 
such an affidavit unless he has been required to make it by the 
Master. (See Stocker v. Heggerty, 67 L. T. 27.) 



No. 3. 
Claim by Claimant to Goods Seized. 

Take notice that the goods and chattels (if part only are claimed 

state exactly what part) at and in a certain house and premises 

situate and being No. of Street, in the county of 

, and which have been seized by you under a writ of 

execution at the suit of as and for the goods and chattels of 

are not nor are any of them the property of the said 
but the same are my property. And I hereby give you notice that 
I require you forthwith to deliver up possession of the same to me. 
Dated this day of 19 . 

To the sheriff of , his under-sheriff and officers. 

iVoie.— See Hookey v. Evans (1887), IS Q. B. D. 390, as to par- 
ticularity of claim which may be required. 



No. 4. 

Affidavit by Claimant in support of Claim. 

\_Title as in No. 1.] 

I , of , the claimant in the above matter, make oath 

and say : 

1. That an interpleader summons herein was issued on the 
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day of , 19 , and was served on me on the day of 

19 . J ' 

2. That the goods and chattels taken in execution in the above- 
named action are my property, and have been claimed by me, 
and that the grounds of my claim are that the said goods and 
chattels were assigned to me {or as the case may be) by an indenture 
dated the day of , and made between the said , 

the above-named defendant, of the one part and myself of the 
other part. 

(If part only of the goods seized are claimed, specify the items, or 
add "as specified in the schedule hereunder written.") 
Sworn at this \ 

day of , 19 , 

Before me 



This affidavit is filed on behalf of the 

Note. — As to this affidavit beinsr made by the claimant's solicitor, 
see Webster v. Delafield (1849), 7 0. B. 187 ; 18 L. J. 0. P. 187. As 
to affidavit in support of claimant's case made by judgment debtor, 
see Plues c. Capel (1880), 68 L. T. Jol. 354. 



No. 5. 

Notice to ExEcijTroif Ckeditob, of Claim to Goods taken 
ry Execution (O. LVII. r. 16). 

Take notice that A. B. has claimed the goods (or certain goods) 
[ivhere only certain goods are claimed enumerate them here'] taken 
in execution by the sheriff of , under the warrant of execution 

issued in this action. You are hereby required to admit or dispute 
the title of the said A. B. to the said goods and give notice thereof 
in writing to the said sherifE within four days from the receipt of 
this notice, failing which the said sheriff may issue an interpleader 
summons. If you admit the title of the said A. B. to the said 
goods and give notice thereof in manner aforesaid to the said sherifE 
you will only be liable for any fees and expenses incurred prior to 
the receipt of the notice admitting the claim. 
Dated, &c. 

(Signed) 
To the plaintiff. Sheriff of 

i^ofe.— Official form, E. S. C. App. K. No. 28. 



No. 6. 

Notice of Execution Creditor of Admission or Dispute of 
Title of Claimant (0. LVII. r. 16). 

Take notice that I admit {or dispute) the title of A. B. to the 
goods [or to certain of the goods, namely {set them outy] seized by 
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you under the execution issued under the judgment in this 
action. 

(Signed) Plaintiff 



or 
Solicitor. 



.. 1 

Note.— O&cial form, E. S. 0. App. K. No. 29. 



To the sheriff of 
and his officers. 



No. 7. 

Affidavit of Service of Inteepleadee Summons. 

\_Headi'ng as in Form No. 1.] 

I (deponent's name, address, and description) make oath and 
say : _ 

That I did on the day of , 19 , at {state where), per- 

sonally serve the above-named plaintiff (or claimant) in this matter 
with a true copy duly stamped of the summons hereto annexed 
marked "A." 

Sworn at , the day of i 

, 19 , I Signed by deponent. 

Before me j 

Note. — ^If the summons be not served personally state how, when, 
where, and by whom, as e.g. " by leaving it befoie the hour of 
in the noon at the of the said plaintiff." 



No. 8. 

Ordeb dismissing Sheriff's Application for Interpleader. 

\_Hcadiiig as in Form No. 1.] 

Upon hearing the solicitors for the plaintiff, the claimant, and 
the sheriff of and reading the affidavit of 

It is ordered that the application of the sheriff be dismissed, with 
costs to be taxed and paid by the to the 

Dated the day of , 19 . 
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No. 9. 
Oeder that the Claimant be Barked. 

19 , \_nere put the letter and number,'] 
In the High Court of Justice, 
Division. 

in Chambers. 
Between Plaintifi, 

and 

Defendant, 
and 
Between Claimant, 

and 

Eespondent. 
Upon hearing and upon reading the affidavit of , filed the 

day of 19 , and 

It is ordered that the claimant be barred, that no action be 
brought afjaiust the above-named [sheriff] and that the costs of 
this application be 
Dated the 

iVbie.— Official form, E. S. C. App. K. No. 50. 



No. 10. 

ObDEE TH.4.T THE SHERIFF WITHDRAW. 

\^Heuding as in Form No. 1.] 

Upon hearing the solicitors for the plaintiff, the claimant, and the 
sheriff of , and reading the affidavit of 

It is oriiered that the sheriff withdraw from possession of the 
goods seized by him under the writ of fim facias herein and claimed 
by the claimant, aud that no action be brought. 

And that the pay to the the costs of the interpleader 

to be taxed, and possession money to the sheriff. 
Dated the day of , 19 . 

JV^ofe.— Official form, E. S. C. App. K. No. oOa. 



No. 11. 
Order directing Sale and Issue. 

19 . [Hare put the letter and number. ~\ 
In the High Court of Justice, 
Division. 

in Chambers. 
Between , Plaintiff, and , Defendant, 

and 
Between , Claimant, and the said , execution 

creditor, and , the sheriff of , Eespondeiits. 

Upon hearing and upon reading the affidavit of , filed 

the day of , 19 , and 
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It is ordered tliat the said sheriff proceed to sell the goods seized 
by him under the writ of fieri facias issued herein and claimed by 
the claimant, and pay the net proceeds of the sale, after .deducting 
the expenses thereof, into Court inthis cause, to abide further order 
herein. 

And it is further ordered that the parties proceed to the trial of 
an issue in the High Court of Justice, in which the said claimant 
shall be the plaintiff and the said execution creditor shall be the 
defendant, and that the question to be tried shall be whether at 
the time of the seizure by the sheriff the said goods seized were the 
property of the claimant as against the execution creditor. 

And it is further ordered that this issue be prepared and delivered 
by the plaintiff therein within days from this date, and be 

returned by the defendant therein within days, and be tried 

at 

And it is further ordered that the question of costs and all further 
questions be reserved until the trial of the said issue, and that no 
action shall be brought against the said sheriff for the seizure of the 
said goods. 

Dated the day of , 19 . 

jVofe— Official form, E. S. C. App. K. No. 52. 



No. 12. 

Oedee directing Payment into Court, or Security, or Sale 
AND Issue. 

[Heading as in Form No. 11.] 

Upon hearing, &c., as in No. II. 

It is ordered that upon payment of the sum of £ into Court by 
the said claimant within from this date, or upon his giving 

within the same time security to the satisfaction of the Master [or 
as the case may be] for the payment of the same amount by the said 
claimant according to the directions of any order to be made herein, 
and upon paylnent to the above-named sheriff of the possession 
money from this date, the said sheriff do withdraw from the posses- 
sion of the goods seized by him under the writ of fieri facias herein 
and claimed by the claimant. 

And it is further ordered that unless such payment be made or 
security given within the time aforesaid the said sheriff proceed to 
sell the said goods, and pay the proceeds of the sale, after deducting 
the expenses thereof and the possession money from, this date, into 
Court in the cause, to abide further order herein. 

And it is further ordered that the parties proceed, &c., as in No. 11. 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &c. 
Dated the day of , 19 . 

iVoff.— Official form, E. S. C. App. K No. 53. 
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No. 13. 

Okdeb, directing Payment into Coukt, on Secukity, or that 
Sheriff continue in Possession, and Issue. 

^Heading as in Foi-in No. 11. J 

Upon hearing, &c., as in No. 11. 

It is ordered that upon payment of the sum of £ into Court 
bv the said claimant, or upon his giving security to the satisfaction 
of the Master [or as the case may 6e] for the payment of the same 
amount by the claimant according to the directions of any order to 
be made herein, the above-named sheriff withdraw from the 
possession of the goods seized by bim under the writ of fieri facias 
issued herein. 

Aud it is further ordered that in the meantime, and until such 
payment made or security given, the sherifi continue in possession 
of the goods, and the claimant pay possession money for the time 
he so continues, unless the claimant desire the goods to be sold by 
the sheriff, in which case the sheriff is to sell them and pay the 
proceeds of the sale, after deducting the expenses thereof and the 
possession money from this date, into Court in the cause, to abide 
further order herein. 

And it is further ordered that the parties proceed, &c., as in No. 1 1 . 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &c. 
Dated the day of , 19 . 

Note.— O&cial form, E. S. C. App. K No. 54. 



No. 14. 

Order directing Determination in Summary Manner. 

\_Headiny as in Form No. 11. J 

The claimant and the execution creditor having requested aud 
consented that the merits of the claim made by the claimant be 
disposed of and determined in a summary manner, now upon hearing 

and upon reading the affidavit of , filed the 

day of , 19 , and 

It is ordered that 
And that the costs of this application be 

Dated the day of , 19 . 

TVoip.— Official form, E. S. C. App. K. No. 55. 
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No. 15., 

Oedeii foe Sale wheee Claimant . entitled dndee Bill of 
Sale. (See O. LVII. r. 12.) 

[Hauling as in Form No. 11.] 

Upon hearing and upon reading the affidavit of , filed 

the day of , 19 , and 

It is ordered that the above-named sheriff proceed to sell enough 
of the goods seized under the writ of fieri facias issued in this action 
to satisfy the expenses of the said sale, the rent (if any) due, the 
claim of the claimant, and this execution. 

And it is further ordered that out of the proceeds of the said sale 
(after deducting the expenses thereof, and rent (if any) ) the said 
sheriff pay to the claimant the amount of his said claim, and to the 
execution creditor the amount of his execution, and the residue, if 
any, to the defendant. 

And it is further ordered that no action he brought against the 
said sheriff, and that the costs of this application be 
Dated the day of , 19 . 

iVoie.— Official foi-m, E. S. 0. App. K. No. 56. (See Forster v. 
Clowser, (189Y) 2 Q. B. 362 ; Stern v. Tegner, (1898) 1 Q. B. 37.) 



No. 16. 

Oeder eemittikg Peoceedings to County Oouet. 

[Heading as in Form No. 11. J 

Upon hearing the solicitors for the plaintiff, the claimant, and the 
sheriff of , and upon reading the affidavit of 

It is ordered that upon payment of the sum of £ and posses- 
sion money from the date of this order to the said sheriff by the said 
claimant within seven days from this date the said sheriff do with- 
draw from the possession of the goods seized by him under the writ 
of fieri facias herein and claimed by the claimant. 

And it is fiu-ther ordered that unless such payment be made within 
the time aforesaid the said sheriff proceed to sell the said goods and 
retain the proceeds of the sale, after deducting the expenses thereof 
and the possession money from this date. 

And it is further ordered that the said sum of £ , or the 

proceeds of the said sale (as the case may be) do abide the order of 
the Judge of the County Court to whom the interpleader proceedings 
herein are hereinafter ordered to be transferred. 

And it is further ordered that the interpleader proceedings herein 
be transferred to the County Court of , holden at 

And it is further ordered that the costs of this application be costs 
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in the interpleader proceedings, and that no action he hrought 
against the said sheriff for the seizure of the said goods. 
Dated the day of , 19 . 

Xofe— Official form, E. S. C. App. K. No. 56a. (See Discount 
Banking Co. v. Lambarde, (1893) 2 Q. B. 3'29.) 



- No. 16a. 

Statemext to be Delivered by Claimant ■when Interpleader 
trax'sferred from high court to county court. 

In the County Court of , holden at 

Between A. B., Plaintiff, 
and 
E. F., Defendant. 
The following are the names and addresses of the parties and 
solicitors to the interpleader proceeding directed to be transferred 
to this Court by an order of the High Court of Justice, dated 

Viz. : — Of the claimant, A. B., of \_Address and description.^ 

Of his solicitor, 0. D., of ,, ,, 

Of the execution creditor, E. P., of „ ,, 

Of his solicitor, G. H., of ,, ,, 

The proceeding transferred is an issue to try whether certain 
goods seized by the [sheriff of Middlesex], under an execution 
from the High Court in an action in which the said E. E. was plaintiff 
and I. K. was defendant, are the property of the said A. B., the 
claimant, or of the said E. F., the execution creditor. 
I request that the said issue may be entered for hearing. 

Dated this day of 19 

To the Eegistrar. Claimant. 



No. 17. 

IXTEHPLEADER ISSUE. 

In the High Court of Justice, 19 , No. 

Division. 

Between A. B., Plaintiff, 
and 
C. D.. Defendant. 
And in the matter of an issue ordered to be tried 

Between E. E. Idaimant], Plaintiff, 

and 
A. B. [executian creiHtor'], Defendant. 
Interplead er Issue. 
Delivered the day of 19 , by solicitor for 

the above named , pursuant to the order of Master 

, dated the day of 19 

Whereas the said E. P. affirms and the said A. B. denies that 
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certain goods and chattels to wit \_here give a list or description of 
siibject-matter in dispute] seized in execution on the day of 

19 by the sherifi of , tinder a writ of fieri facias 

tested the day of 19 and issued out of the King's 

Bench Division of the High Court of Justice, directed to the said 
sherifi for the having of execution of a judgment of that Court 
recovered by the above-named A. B. in an action at his suit against 
C. D., were, or some part thereof was, the property of E. P. at the 
time of the seizure as against the said A. B. And whereas it has 
been ordered by Master that the said question shall be tried 

by a judge with [or without] a jury at : Therefore let the 

said question be tried accordingly. 

Note. — The above form is applicable where the property has been 
seized in the possession of the execution debtor. Where it is seized 
in the possession of the claimant the execution creditor should be 
made plaintiff in the issue, as the onus is upon bim to justify such 
seizure. (See 0. LVII. r. 7.) 

Where the proceeds of an execution were claimed by a receiver, 
the issue was : whether the money in the hands of the sherifi was 
the property of the claimant as against the execution creditor. 
(Dibb V. Brooke, (1894) 2 Q. B. p. 338.) 



No. 18. 

Oedbe dieeoting Special Case under 0. LVII. b. 9. 

In the High Court of Justice, 19 , No. 

Division. 

in Chambers. 
Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 
Upon hearing , and upon reading the affidavit of 

filed the day of ,19 , and 

It is ordered that [the sherifi proceed to sell, &o., or upon pay- 
ment of the sum of £ into Court by the said claimant, &c., 
as in previous forms]. 

And it is further ordered that, as the facts are not in dispute, the 
question of law arising in this matter, viz., whether the said goods 
and chattels [or monies] were, or some part thereof was, at the 
time of the said seizure, the property of the said claimant as 
against the said defendant, be tried by means of a special case to be 
stated for the opinion of the Court. 

And it is further ordered that such special case shall be prepared 
by the within days, and approved by the said 

within days. And that any dispute arising as to the form of 
such case shall be submitted to and decided upon by the Master 
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sitting at Chambers. And that in the meantime such further pro- 
ceedings as the decision of such question of law may render 
unnecessary be stayed, and that the costs of this application be 
, and that no action be brought against the sheriff for the 
seizure of the said goods and chattels. 
Dated the day of ,19 



No. 19. 
Special Case. 
\_neading as in No. 18.] 
This is an interpleader matter, in which the facts are not in 
dispute, and pursuant to the order of Master dated the 

day of 190 , the following case has been stated for the 

opinion of the Court : — [ffere stt out the terms of the special case 
agreed upon by the parties. The statement should he divided into 
paragraphs and numbered consecutively ."] 

The question for the opinion of the Court is : whether the said 
goods and chattels \or monies] were, or some part thereof was, at 
the time of the said seizure, the property of the said claimant as 
against the said defendant. 

Dated the day of 19 . 

Signed: 0. P., solicitor for A. B. 

[the above-named claimant.'\ 
U. v., solicitor for 0. D. 

[the above-named defendant.'] 
Note. — See generally as to special cases E. S. C, 0. XXXIV. 



No. 20. 

Inteepleadee Bond. 

For form of such bond see Chitty's K. B. D. Forms, 13th edition, 
p. 720. 



FORMS IN STAKEHOLDER'S INTERPLEADER. 

No. 21. 

Affidavit by Defendant in suppoet of Application foe 

Inteepleadee Relief. 

19 , No. 
In the High Court of Justice, 
Division. 
Between Plaintiff, 

and 

Defendant. 
I, of , the defendant in the above action, make oath 

and say as follows :— 
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1. The writ of summons herein was issued on the day of , 
19 , and was served on me on the day of 19 

2. The action is brought to recover . _ The said are 
in my possession, hut I claim no interest therein. 

3. The right to the said subject-matter of this action has been 
and is claimed * by one who t 

4. I do not in any manner collude with the said , or with 
the above-named plaintifl, but I am ready to bring into Court or to 
pay or dispose of the said in such manner as the Court may 
order or direct. 

Sworn at 

This affidavit is filed [cfcc, as usual] 

Note.— This is form No. 26, App. K, E. S. 0. For form in 
support of originating summons taken out where no action pendmg 
see form No. 34. 

" If the second claimant's claim is in writing make the writing 
an exhibit. 
+ State expectation of suit. 



No. 22. 

Interpleader Summons by "Stakeholder." 

In the High Court of Justice, 19 , No. 

King's Bench Division, 
Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 
Let all parties concerned attend the Master in 

Chambers, in his room. No. at the Central Office, Eoyal 

Courts of Justice, Strand, London, on day the day 

of , 19 , at o'clock in the noon, on the 

hearing of an application on the part of that the plaintiff 

and the claimant appear and state the nature and particulars 
of their respective claims to the subject-matter of this action, 
and maintain or relinquish the same and abide by such order 
as may be made hereon, and that in the meantime all further 
proceedings be stayed. 

Dated the day of ,19 

This summons was taken out by of solicitor for 

To the said plaintiff, and to the said claimant. 
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Xote. — Where both the claimants have commenced actions let the 
sximmons be entitled in both actions. After the issue is directed it 
is the practice now to entitle all subsequent proceedings in the issue. 



No. 23. 

Affidavit by Claimaxt in suppobt of Claim. 

l^Heading as in No. 22.] 

I, of , the claimant in the above matter, make oath 

and say as follows : — 

1 . I have read what purports to be a copy of the affidavit of 
the above-named defendant sworn in this matter on the 

day of 19 , and I say that the [^specify goods, 

chattels, or monies claimed!], therein referred to is my property 
and I claim it as such. 

2. \_Proceed here to state the grounds upon which the claim is made, 
showing a prim4 facie title.'] 

Sworn at the day of 19 

Before me 
This affidavit is filed on behalf of the 



No. 24. 

Obdek dismissing Defendant's Application foe 
Interpleader Eelibf. 

In the High Court of Justice, 19 .No. 

Division. 
Master , Master in Chambers. 

Between Plaintifl, 

and 

Defendant, 

and 

Claimant. 

Upon hearing and upon reading the affidavit of 

aed the day of 19 . • ^.nd : . 

It is ordered that the application of the defendant be dismissed 
and that the costs of the plaintiff and the claimant occasioned 
by this application be taxed and paid by the defendant to the 
plaintiff and claimant. 

Dated the day of 19 . 

M.I. 
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No. 25. 

Oeder that the Claimaijt be substituted as Dependant 

IN THE Action. 



In the High Court of Justice 
Division. 
Master 
Between 



19 



, Master in Chamhers. 
and 
and 



,No. 

Plaintie, 
Defendant, 



Claimant. 

Upon hearing , and upon reading the affidavit of , 

filed the day of , 19 , and : 

It is ordered that the ahove-named claimant be substituted as 
defendant in this action in lieu of the present defendant, and that 
the costs of this application be 

Dated the day of ,19 

iVo«e.— Official form, E. S. 0. App. K. No. 51. 



No. 26. 
Oedeb directing Issue. 



In the High Court of Justice, 
Division. 
Master 
Between 



19 



No. 



, Master in Chambers, 
and 



and 



Plaintie, 
Defendant, 



Claimant. 

Upon hearing , and upon reading the affidavit of , 

filed the day of ,19 , and : 

It is ordered that the above-named claimant be substituted as 
defendant in this action in lieu of the present defendant, and that 
the costs of this application be 

It is further ordered that all proceedings in this action against 
the defendant be stayed, and that no action be brought by the 
plaintiii or by the claimant against the said defendant to recover 
the [set out the subject-matter] for which this action is brought, or 
any damages for or in respect of the same : And that the said 
defendant [here arrange for the interim disjiosition of the subject- 
matter'] ; and that the said plaintiff and the said claimant do proceed 
to the trial of an issue in the Division of the High Court of 

Justice to inquire whether the said , for which this action is 

brought is the property of the said claimant as against the said 
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plaintifi ; in -which issue the said claimant is to be plaintiff, and 
the said plaintiii to be defendant; and that the said issue be 
prepared and delivered by the said claimant within days from 

the date hereof, and returned by the said plaintifE within days, 

and that the said issue be tried before livith a jury'] at 

and that the question of costs as between the parties to the said 
issue and all further questions be dealt with by the , before 

-whom the said issue shall be tried. 

And it is further ordered that the costs of the defendant in the 

action, and his costs of this application, to be taxed, be deducted by 

lim. out of the said subject-matter, [or, be paid to him by the 

iu the issue], [or, be made a first charge upon the said 

■subject-matter *]. Liberty to apply. 

* As to making the defendant's costs a first charge on the fund, 
see Attenborough v. St. Katherine's Docks Co. (1878), 3 C. P. D. 
p. 446. 



No. 27. 

OEDER DIEECTIjrG DeTERMIXATIOST in SUMilAEY MANNER. 

(0. LVn. T. 8.) 

[Heading as in No. 26.] 

\ The plaintiff and the claimant having consented [or, the plaintiff, 

■f:r the claimant, having requested *] that the merits of the claims 

made by the plaintiff and the claimant respectively be disposed of 

4Uid determined in a summary manner, now upon hearing , 

■and upon reading the affidavit of , filed the day of 

19 , and : 

It is ordered that And that the costs of this application be 

Dated the day of ,19 

* The request of one of the parties is now sufficient to empower 
the Court to order that the claims be disposed of in a summary 
manner. (See 0. LVII. r. 8.) 



No. 28. 

AiTiDAViT OE Service oe Summons where Claimant does not 

Appear 

[Heading as in No. 26.] 

I of , make and say as follows : — ■ 

On the day of , 19 , before the hour of in 

the noon, I did serve the above-named claimant in this matter 
personally w'ith a true copy of the summons now produced and 

O 2 
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shown to me and marked A. [Where personal service has not been 
effected say, after ' ' matter " — ^by leaving a true copy of the summons 
now produced, &c., with the wife (or son, or servant) of the said 
claimant, at No. , Street, in the county of _ , the 

dwelling-house of the said claimant, who promised to deliver the 
said copy tn the said claimant, {or as the case may he) .] 

Sworn at the day of , 19 . 

This affidavit is filed on behalf of 



No. 29. 

Obdee babking the Claimant. 

[Heading as in No. '26.'] 

Upon hearing for the plaintiff and the defendant, and 

upon reading tho affidavit of , filed the day of , 

19 , and : 

It is ordered that the above-named claimant, and all persons- 
claiming under him, be barred from prosecuting his claim herein 
against the above-named defendant and all persons claiming under 
him.* 

And it is further ordered that the [specify the subject-matter in 
dispute'] be paid over [or delivered] to the said plaintiff by the said 
defendant, and that the costs of this application be paid by 
to 

Dated this day of , 19 . 

* See 0. LVII. r. 10. 



No. 30. 
Inteepleadee Isstte. 



19 , No. 
In the High Court of Justice, 
Division. 

Between A. B., Plaintiff, 

and 

CD., Defendant, 

And in the matter of an issue ordered to be trieid 

Between E. F., Plaintiff, 

and the said 

A. B., Defendant. 
Delivered the day of , 19 , by , solicitor for 

the above-named , pursuant to an order of Master , 

dated the day of , 19 . 

Whereas the said E. F. affirms and the said A. B. denies that 
[here specify the subject-matter in dispute], now in the possession or 
power of the above-named 0. D., and for recovery whereof the said 
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A. B. recently commenced an action against the said C. D., is, or 
some part thereof is, the property of the said E. F., as against the 
said A. B. And whereas it has been ordered by Master that 

the said question shall be tried by a judge, with [or without] a jxiry, 
at : Therefore let the said question be tried accordingly. 



No. 31. 

Interpleader Issue where Lien Claimed. 
[Heading, etc. , as in. Form No. 30.] 

Whereas the said E. P. affirms and the said A. B. denies that 
certain goods and chattels, to wit certain foreign iron [identi/i/ it], 
now in the possession of 0. D. and on which the said C. D. has a 
lien for unpaid warehouse charges, is the property of E. F., and 
ought to be delivered by C. D. to B. F., after payment of all charges 
for which the said 0. D. has such lien as aforesaid. [Conclude «s in 
No. 30.] 

Note. — As to Ken for charges see Cotter f. Bank of England (1883), 
3 AIo. & So. 180 ; Parker r. Linnett (1834), 2 Dowl. 562 ; Plummer 
V. Price (1879) ; 39 L. T. N. S. 637 ; Best v. Hayes (1863), 1 H. & C. 
718 ; Attenborough v. St. Katherine's Docks Co. (1878), 3 C. P. D. 
466 ; De Eothschild v. Morrison (1890), 24 Q. B. D. 750. 



No. 32. 

Order directing Special Case under 0. LVII. r. 9. 

[Heading as in No. 26.] 

Upon hearing and upon reading the affidavit of , filed 

the day of , 19 , and : 

It is ordered that all proceedings in this action against the above- 
named defendant be stayed, and that the above-named plaintiff and 
the above-named claimant be restrained from proceeding against 
the said defendant to recover the subject-matter of this action, and 
that the said defendant shall get his costs of this action and of 
this application out of the fund in question. 

It is further ordered that [here arrange for the interim disposition 
of the subject-matter']. 

It is further ordered that, as the facts are not in dispute, the 
question of law arising in this matter, viz., whether the said 
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Yspecify subject-matter] were, or some part thereof was, the property 
of the said claimant as against the said plaintiff, be tried by means^ 
of a special case to be stated for the opinion of the Court. 

And it is further ordered that such special case shall be prepared 
by the within days, and approved by the said 

within days, and that any dispute arising as to the form of 

such case shall be submitted to and decided upon by the Master 
sitting at Chambers, and it is further ordered that all further 
questions, including the question of costs, be reserved until after 
the hearing of the special case. 

Dated the day of , 19 . 



No. 33. 

Originating Summons for Interpleader Eelief. 

In the High Court of Justice, 

Division. 
In the matter of the Eules of the Supreme Court, 1883. 

And in the matter of A. B., applicant for interpleader j relief 
against the claims of C. D. and E. F., to \here specify subject- 
matter of the adverse claims']. 

Let C. D., of , and E. F., of , attend at the Chambers 

of Master , at the Central OfHce, Eoyal Courts of Justice, 

Strand, London, on the day of , 19 , at o'clock 

in the noon, on the hearing of an application of A. B., 

of , for an interpleader order that the above-named claimants, 

C. p. and E. E., appear and state the nature and particulars of their 
claims, and either to maintain or relinquish the same, and for such 
order as to the costs of such application as the Master may think 
just and reasonable. 

Dated the day of 19 . 

To the above-named C. D. and E. E. 

This summons was taken out by , of , solicitor for the- 

above-named applicant, A. B. 



No. 34. 

Stakeholder's Afpidatit in Support op Summons. 

[Heading- as in No. 33.] 

I, A. B., of , the applicant for interpleader relief in the 

above matter, make oath and say as follows : — 
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1. On or about the day of , 19 , [state here hoio 
the apj'licant came into possession of the subject-matter- of the conflicting 
claims.'] 

2. The ahove-named 0. D. and E. F. are making adverse claims 
to the said , and I expect to be sued by one or both of the said 
claimants in respect of the said unless my application for rehef 
by way of interpleader is granted. 

3. I claim no interest in the said subject-matter in dispute other 
than for costs \_ani/ charges, if any] . 

4. I do not collude with either of the claimants. 

5. I am. willing to pay [or transfer] the said subject-matter into 
Court, or to dispose of it as the Court or a judge may direct. 

Sworn, &c. 

This affidavit is filed, &c. 



No. 35. 
Oedeb, made as Eetuen of Scmmoits. 

[Heading as in No. 33.] 

Upon hearing , and upon reading the affidavit of , 

filed the day of 19 , and 

It is ordered that &c. [ivhere the order dismisses the application 
for relief follow Form No. 24 ; where the order directs an issue folloto 
No. 26 ; where it directs a summary determination folloio No. 27 ; 
ichere one of the claimants daes not appear follow No. 29; where it 
directs a special case follow No. 32, mutatis mutandis]. 
Dated the day of 19 . 



No. 36. 

iNTEEPIiEABEE ISSUB IN EESPECT OF ShABES. 

[Heading, &c., as in No. 33.] 

Whereas the above-named M. B. affirms and the above-named 
W. J. R. denies that certain shares being Nos. to in a 

company called the G. S. Limited and a share certificate relating 
to the said shares and a transfer of the said shares (which said 
certificate and transfer were deposited in Court pui-suant to an 
order dated the day of 19 ) are the property of the 
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said M. B., as against the said W. J. E., and it has been directed 
by the said order of the King's Bench Division of the High Court 
of Justice, dated &c., that the said question be tried in 

London. Therefore let the same be tried accordingly. 

Note.— See Eobinson v. Jenkins (1890), 24 Q.B. D. at p. 280, note 2. 



No. 37. 

Form of Issue vheiie One op the Claimants -was an 
Ofpioial Eeceivek and Liqtjidatob. 

No. 0042 of 1904. 
In the High Court of Justice, 
Companies (Winding-up). 
Mr. Registrar Hood. 
Monday, the 6th day of June, 1904. In the matter of the 
Companies Acts, 1862 to 1900, and in the matter of the Automatic 
Telephone Co. (1903), Ltd. 

Upon the further application bj- summons, dated respectively 
the 30th day of April, 1904, and the 16th of May, 1904, of 
G. S. B. the official receiver and liquidator of the above- 
named company and upon hearing counsel for the applicant and 
the solicitor for D. M. (wife of M. M.) the respondent to the said 
summons. And upon reading the order, &c., and the affidavits, &c. 
It is ordered that the following issue of fact, viz. : Whether the 
said D. M. is entitled to the proceeds of the sale of certain chattels 
set out in the schedules to the said orders, dated respectively, the 
oth May, 1904, and the 26th May, 1904, be tried by a judge with 
a jury in Middlesex. And the costs of the said application are 
hereby reserved until after the trial of the said issue. 

H. J. Hood, 

Eegisfcrar. 
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INTERPLEADER FORMS IN COUNTY COURTS. 

The following forms, Nos. 38 to 70, are the official forms 
in use in the County Courts. 



No. 38. 
Notice of Claim to Goods taken iit Execution. 

Take notice, that E. P. of has claimed the 

goods [or certain goods] [where only certain goods are 
claimed here enumerate theml taken in execution by me 
under the warrant of execution issued in this action. If 
you admit the title of the said E. F. to the said 
goods, and give notice thereof to me within four days 
after receiving this notice, you will not be liable for anj' 
costs incurred after the receipt by me of your notice. 
Dated, &c. 

High Bailife. 

To [the execution creditor]. 



O. XXVII. 
r. 1. 



No. 39. 

Notice by Execution Ckedixor of Admission of ' 

Title of Claimant. 

Take notice, that I admit the title of E. E. to the goods o. xxvii 
seized by you under the execution issued under the ''• ' (^)- 
judgment in this action. 

Execution creditor. 

To the high bailiff. 



No. 40. 

Notice to Claimant setting up Claim to Goods 
TAKEN IN Execution to maice Deposit ob give 
Secumty. 

[Heading as in next Form.] 

Whereas you, E. F., have claimed the goods [or 
certain goods] [where ou!y certain goods are claimed here 
enumerate theni] taken in execution by me under the 
warrant of execution issued in this action : 

Take notice, that you are hereby required, in accordance 
with section 156 of the County Courts Act, 1888, either — 

(1) to deposit with me the amount of the value of the 
goods so claimed by you, such value to be iixed by 



51 & 52 Vict, 
c. 43, s. 156. 

o. xxvii. 

r. 1 (3). 
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appraisement in case of dispute, to be by me paid 
into Court to" abide the decision of the j udge, upon 
your claim ; or 

(2) to deposit with me the costs of keeping possession 
of such goods until such decision can be obtained ; 

(3) to give me seoirity by bond -with sureties according 
to section 108 of the County Courts Act, 1888, and 
0. XXIX. of the County Court Bules, for the 
value of the goods so claimed by you ; 

And further take notice, that in default of your making 
deposit or giving security the goods will be sold as if no 
such claim had been made by you, and the proceeds paid 
into Court to abide the decision of the judge. 

High Bailiff. 
To . 

No. 41. 
Interpleader Summos'S to Execution Creditor. 

O. XXVII. In the County Court of holden at 

r- 3- No. of PJaint. 

Between A. B., Plaintiff, 
and 
CD., Defendant, 

and 
E. F., Claimant. 
Whereas [here insert the name, address, and description 
of claimant, so far as is then knoivji] has made a claim to 
[certain goods and chattels [or the proceeds of sale [or 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at your instance] 
[or certain rent alleged to be due to him in respect of and 
issuing out of the premises upon which certain goods and 
chattels were taken in execution under process issuing 
out of this Coin-t at your instance] : ^iJLv 

You are therefore hereby summoned to appear at a 
Court to be holden at on the day of 

19 , at the hour of in the noon,Jwhen 

the said claim will be adjudicated upon, and such order 
made thereupon as to the Court shall seem fit. 
Dated this day of 19 . 

Registrar. 
To [the execution CT'ftZv'ter]. 

Note. — The claimant is called upon, five clear days at 
least before the day of hearing, to deliver to the high 
bailifl, or leave at the office of the registrar, two copies of 
the particulars of his claim, and the high bailiff is required 
to forthwith send by post to you one of the copies of such 
particulars. 
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No. 42. 

IXTEEPLE.:U3EK SuiQIOXS TO ClAIIIAXT SETTING UP 

Cl-uji to Goods or Pkoceeds thereof. 
\_Heading as in Form 41.] 

[JN'ame, address, and description of claimant.^ 

Tou are hereby summoned to appear at a Court to be O. xxvn. 
bolden at on tbe day of 19 , at ''• ^' 

tlie hour of in the noon, to support a claim 

made by you to certain goods and chattels [or to the pro- 
ceeds of sale [or value] of certain goods and chattels] taken 
in execution under process issuing out of this Court at the 
instance of [the execution creditor'] ; and in default of your 
then establishing such claim the said goods and chattels 
will then be sold, and the proceeds thereof paid over [or 
the said proceeds of sale [or value] will be paid over] 
according to the exigency of the said process ; 

And take notice, that you are hereby required, five clear 
days at least before the said day, to deliver to the high 
bailifi, or leave at my office, two copies of the parti- 
culars of the goods and chattels which [or the proceeds [or 
value] whereof] are claimed by you, and of the grounds 
of your claim ; and in such particulars you shall set forth 
fully your name, address, and description ; and take 
notice, that in the event of your not giving such parti- 
culars as aforesaid, your claim will not be heard by the 
Court. 

To [the claimant above Jiamedl- 



No. 43. 

Ixteepleadee SriEMoxs to CL-aiiAXT setting up 
Claim to Eent ix respect of the Premises 
I'pox WHICH Execution was Levied. 

[Heading as in Form 41.] 

\Xame, address, and description of claimant.] 
You are hereby summoned to appear at a Court to be O. xxvil. 
holden at on the day of 19 , at ■■■ ■'■ 

the hour of in the noon, to support a claim 

made by you to certain rent alleged by you to be due to 
you in respect of and issuing out of certain premises upon 
. which certain goods and chattels were taken in execution 
under process issuing out of this Court at the instance of 
[the execution creditor] ; and in default of your then estab- 
lishing such claim the said goods and chattels will then 
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be sold, and the proceeds thereof paid over according to 
the exigency of the said process [or, if such goods and 
chattels shall have been then sold or the value thereof 
deposited in Court, then the proceeds of such sale or the 
amount deposited -will be paid over according to the 
exigency of the said process] ; 

And take notice, that you are hereby required, five clear 
days at least before the said day, to deliver to the high 
bailiff, or leave at my office, two copies of the particulars 
of the amount of the rent claimed by you, and of the 
period for which and of the premises in respect of which 
you claim such rent, and of the grounds of your claim ; 
and in such particulars you shaU set forth fully your name, 
address, and description ; and take notice, that in the 
event of your not giving such particulars as aforesaid, 
your claim will not be heard by the Coui't. 

To [the claimant above navntd]. 



No. 44. 

Inteepleadee Summoxs to Execution Okeditor and 
High Bailiff, "where Claimant claims Damages 

AS "WELL AS the GoODS SEIZED. 

O. XXVII. In the County Court of holden at 

'■■ «• No. of plaint. 

Between A.'B., Plaintiff, 
and 
C. D., Defendant, 
and between E. P., Claimant, 
and 
[the execution creditor] and the high baiUfl of this Court, 
respondents. 

Whereas [name, address, and description of claimanf] has 
made a claim to certain goods and chattels [or to the pro- 
ceeds of sale [or value] of certain goods and chattels] 
taken in execution under process issuing out of this Co-art 
at your instance, and has also claimed from you and from 
the high bailiff of this Court the sum of £ for damages 
arising out of the said execution ; 

You and the high bailiii are therefore hereby summoned 

to appear at a Court to be holden at on the 

day of , 19 , at the hour of in the 

noon, when the said claim, both as to th« said 

goods and chattels [or the proceeds of sale [or value of 

the said goods and chattels], and as to the said damages, 
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\Till be adjudicated upon, and sucli order made tliereupon 
as to the Court shall seem fit. 
To [the execittion credifnr'] and to 
the high baLliff of this Court. 

Xote. — The claimant is called upon five clear days at 
least before the day of hearing to deliver to the high 
bailiff, or leave at the office of the registrar, two copies of 
the particulars of his claim, and the high bailiff is required 
to forthwith send by post to the execution creditor one of 
the copies of such particulars. 



Xo. 45. 

IXTEHPLEABER SuirJtOXS TO ClAIIIAXT SETTING UP 

Claim to Damages, as well to the Goods oh 
TEE Proceeds thereof. 

[Heading as in Form 44.] 

[y^ame, address, and description of claimant/] q \XVII 

You are hereby summoned to appear at a Court to be r. 3. 
holden at on the day of ,19 , at the hour 
of in the noon, to support a claim made by you 

to certain goods and chattels [or to the proceeds of sale 
[or value] of certain goods and chattels] taken in execu- 
tion under process issuing out of this Court at the instance 
ol:[^/(e execution creditor], and also for damages arising out 
of such execution, and, in default of your then establish- 
ing such claim, the said goods and chattels will then be 
sold and the proceeds thereof paid over [or the said pro- 
ceeds of sale [or value] will be paid over], according to 
the exigency of the said process ; 

And take notice, that you are hereby required five clear 
days at least before the said day to deliver to the high 
baUiff, or leave at my office, two copies of the particulars 
of the goods and chattels which [or the proceeds [or 
value] whereof] are claimed by you, and of the grounds of 
your claim, and you must also state in such particulars 
the amount of the damages you claim, and the party from 
whona. you claim the same, and the grounds of your 
claim; and in such particulars you shall set forth fully 
vour name, address, and description ; and take notice, 
that in the event of your not giving such particulars as 
aforesaid your claim will not be heard by the Court. 

To [the claimant above named]. 



206 



The Law of Tntbrplbadbe. 



•O. XXVII. 
IT. 6, 8. 

O. XXXIII. 

IT. 10. 



No. 46. 

Paeticulahs of Claim under Inteepleadee 
Summons. 

\_Heading as in Form 41.] 

Take notice, that I, E. P., of [address and descrip- 
tioii] claim certain goods and chattels [or the proceeds of 
sale [or value] of certain goods and chattels] to wit 
[specify them, or add, as specified in the schedule here- 
under written] taken in execution under process issuing 
out of this Court in this action, and mentioned in the 
interpleader summons herein, and that the gi-ounds of my 
claim are that the said goods and chattels were assigned 
to me by an indenture dated the day of , and 

made between the said , the above-named defendant, 

of the one part, and me, the said E. P., the claimant, 
of the other part. 

And further take notice that I claim the sum of £ 
from the said A. B., the plaintifi and the high ba iliff 
of this Court, for damages arising out of the said execu- 
tion ; and that the grounds of my claim are that they 
broke and entered my said house at aforesaid, and 

that they there seized and took away the said goods and 
chattels under the said execution. 

Dated, &c. 

(Signed) E. F., Claimant. 
To the execution creditor, and the 

high b.n. iliff of this Court. 



O. XXVII. 

T. 5. 



No. 47. 

Paeticuxaes of Claim foe Eent undee Inteeplkadee 
Summons. 

[Heading as in Form 41.] 

Take notice, that C. D., the defendant, is my 
tenant of [descrihe the premises'] situate at in the 

county of , and that the goods and chattels taken 

in execution under process issuing out of this Court in 
this action, and mentioned in the interpleader summons 
herein, were in and upon the said [house and premises'], 
and that there was at the date of the said execution due 
to me from the said C. D. the sum of £ for [one 

year's'] rent of the said [house and premises], and that the 
same is still due and owing from the said C. D. to me, 
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and that I claim payment of the said sum. of £ out of 
the proceeds of the said execution. 
Dated this day of 

(Signed) E. F. [»ams, address, and descriptioii]. 
To \ilie execution creditor} and the 
high bailiS of this Court. 



No. 48. 

OkDEE OS IXTEKPLEADER SUMMONS WHERE ClAIM IS 
XOT ESTABLISHED. 

[^Heading as in Form 41.J 

It is this day adjudged, touching the claim of E. F. o. xxvil. 
to certain goods and chattels [m- the proceeds of sale r. u. 
l^or value] of certain goods and chattels] taken in exeou- O. XXXIII 
tion under process issuing out of this Court at the instance '^' 
of [the execution creditor}, [or to certain rent alleged to be 
■due to him in respect of and issuing out of certain pre- 
mises upon which certain goods and chattels were taken 
in execution under process issuing out of this Court at 
the instance of the said [execution creditor], that the said 
goods and chattels [or proceeds of sale [or value] are not 
the property of the said E. F. [or that there is no rent 
■due to the said E. F.]. 

And it is ordered, that the said E. F. do pay the sum of 
£ for costs to the registrar of this Court, for the use of 
the said [execution creditor] , on or before the day 

of , 19 . 

[Here insert directions as to the payment of the hearing 
Jee, and directions as to any claim for possession fees, or 
other charges or expenses; also directions as to how any 
moneys paid into Court, or, in the case of an interpleader 
transferred from the High Court, any moneys in the hands of 
the sheriff, are to he disposed of, and an order on the sheriff 
to deal Lcith such moneys accordingly : for example, thus — 

And it is ordered that the said E. F. do on or before Hearing fee. 
the day of pay the sum of £ , being the 

fee payable on the hearing of this proceeding estimated 
on the sum oi £ , to the registrar of this Court : 

And it is ordered that out of the sum of £ paid into Uisposal of 
Court in this proceeding by the high bailifi, being the ^ZlllaT 
value of the said goods and chattels deposited by the said of sale. 
E. F. with the said high bailiff [or being the proceeds of 
the sale by the said high bailiff of the said goods and 
chattels] the sum of £ be paid to the said high bailifi 
for possession money and charges in respect of the said 
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execution, and that the balance of the said sum of £ 
be paid to the said [execution creditor^ in satisfaction, so 
far as the same ■will extend, of the sum in respect of 
which the said execution issued :] 

[Or, where security f/ivenfor value of (/nods: 

And it is ordered that the said E. P. do on or before the 
day of pay to the registrar of this Court the 

sum of £ , being the value of the said goods and 

chattels, and that in default of such payment the high 
bailiff do proceed to enforce the security given by the said 
E. E. for such value : 

And it is ordered that all moneys paid by the said E. F. 
in respect of the said sum of £ , or recovered by 

the enforcement of the said security, be applied first in 
payment to the high bailiff of the sum of £ for the 

possession money and charges payable to him in respect 
of the said execution, and then in payment to the said 
[execution creditor'], so far as the same will extend, of the 
sum in j'e.sp6ct of which the said execution issued.] 

[Or, ill the case of an interpleader transferred from the 
High Court : 

And it is ordered that the sheriff of do forthwith 

after service of this order upon him pay to the said 
[execvtlnn creditor"] the sum of £ paid to the said 

sheriff by the said E. F. pursuant to the order of 
Master dated the day of , 19 , [or the 

moneys in the hands of the said sheriff, representing the 
proceeds of the sale of the said goods and chattels by the 
said sheriff pursuant to the order of Master dated 

the day of ,19 ,][orthatthesum of^ 

paid into Court by the sheriff of pursuant to the 

order of Master dated the day of 19 , 

being the amount paid to the said sheriff by the said E. F. 
pursuant to the said order [or the proceeds of the sale of 
the said goods and chattels by the said sheriff pursuant to 
the said order] be paid to the said [execution creditor'^], after 
deducting from the said sum [or moneys] the charges of 
the said sheriff in respect of the said execution, [such 
charges to be taxed by the registrar in case of dispute :] 

And it is further ordered that the said E. F. do pay to 
the said sheriff his costs of this proceeding down to and 
including the order directing this proceeding to be trans- 
ferred to this Court, such costs in case of dispute to be 
taxed by the registrar, and paid by the said E. F. to 
the registrar for the use of the sheriff within days 

from the date of the certificate of taxation.] 

To [the claimant] 

and to the high bailiff 
[or the sheriff of ]. 
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No. 49. 

Ordee on Inteepleadee Summons -wheee Claim is 
established. 

\_Heading as in Form 41.J 

It is this day adjudged, touching the claim of E. F. 
to certain goods and chattels [or the proceeds of sale [or 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
the said [exe<:iit)OH creditor] , [or to certain rent alleged to 
be due to him in respect of and issuing out of certain 
premises on which certain goods and chattels were taken 
in execution under process issuing out of this Court at the 
instance of the said [execution creditorj], that the said 
goods and chattels [or proceeds of sale [or value] [or part 
of the said goods and chattels or proceeds of sale or 
value, to wit, specifying them or itj] are the property of the 
said E. P. [or that rent to the amount of £ is due to 

the said E. E.]. 

And it is ordered, that the said [execution creditor"] do 
pay the sum of £ for costs to the registrar of this 

Court, for the use of the said E. E., on or before the 
day of 19 

[Here insert directions as to the payment of the hearing 
fee, and directions as to any claim for possession fees, or 
other charges or expenses ; also directions as to how any 
moneys paid into Court, or, in the case of an interpleader 
transferred from, the High Court, any moneys in the hands 
of the sheriff, are to he disposed of, and an order on the 
sheriff to deal with such money, accordingly : for example, 
thus — 

And it is ordered, that the said [execution creditor] do, 
on or before the day of , 19 , pay the sum of 

, being the fee payable on the hearing of this pro- 
ceeding, estimated on the sum of £ , to the registrar 
of this Court : 

And it is ordered that the sum of £ paid into Court 

in this proceeding by the high bailiff, being the value of 
the said goods and chattels deposited by the said E. E. 
with the said high bailiff [or being the proceeds of 
the sale by the said high bailiff of the said goods and 
chattels] be paid to the said E. E. :] 

[Or, where security given for value of goods : 

And it is ordered, that the security given by the said 
E. E. for the value of the said goods and chattels be 
delivered up to the said E. E. to be cancelled :] 

M.I. P 



o. XXVII. 
r. 14. 

O. XXXIII. 
r. 18. 
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[Or, where the costs of keeping possession of the goods have 
heen deposited with the high bailiff : 

And it is ordered, that the sum of £ deposited by 

the said E. F. with the high bailiff for the costs of keeping, 
possession of the said goods and chattels be forthwith 
repaid by the said high bailiff to the said E. E. :] 

And it is ordered, that the said {_executi,on creditor] do, 
on or before the day of , 19 , pay to the 

registrar of this Court, for the use of the high bailiff the 
sum of £ for possession money and charges in respect 

of the said execution. 

[Or, in the case of an interpleader transferred from the 
nigh Court : 

And it is ordered, that the sheriff of do forthwith 

after service of this order upon him pay to the said E. E. 
the sum of £ paid to the said sheriff by the 

said E. P. pursuant to the order of Master 
dated the day of , 19 , [or the moneys in 

the hands of the said sheriff representing the proceeds of 
the sale of the said goods and chattels by the said sheriff 
pursuant to the order of Master dated the day 

of ,19 :] [or that the sum of £ paid into 

Court by the sheriff of pursuant to the order of 

Master dated the day of , 19 , being 

the amount paid to the said shei^iff by the said E. P. 
pursuant to the said order [or the proceeds of the sale of 
the said goods and chattels by the said sheriff pursuant to 
the said order], be paid to the said E. E. : 

And it is ordered, that the said [execution creditor] do, 
on or before the day of , 19 , pay to the 

registrar of this Court, for the use of the said E. E., 
the sum [if any] paid by the said E. E. to the said sheriff 
for possession money from the date of the said order of 
Master : 

And it is ordered that the said [execution creditor] do pay 
to the said sheriff his costs of the said execution and of 
this proceeding down to and including the order directing 
this proceeding to be transferred to this Court, such costs 
in case of dispute to be taxed by the registrar and to be 
paid by the said [exearftoij creditor] to the registrar for the 



use of the sheriff within 
certificate of taxation]. 
To [the execution creditor] 
and to the high bailiff 
[or the sheriff of J. 



days from the date of the 
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No. 50. 

Order on Interpleader Summons -where both 
Goods and Damages are claimed, and the 
Claim to neither is established. 

[^Heading as in Form 41.] 

It is this day adjudged, touoliing the claim of E. F: o. xxvil. 
to certain goods and chattels [or the proceeds of ''■ ^^■ 
sale [or value] of certain goods and chattels] taken in 
execution under process issuing out of this Court at the' 
instance of the said [executio7i creditor], and for damages' 
arising out of the said execution, and which the said E. F.' 
claims against [the execution creditorl and the high hailifl 
of this Court, that the said goods and chattels [or proceeds 
of sale [or value]] are not the property of the said E. F., 
and that the said E. F. is not entitled to recover any 
damages from either [the execution creditor] or the high 
bailiff of this Court : 

An d it is ordered that the said E. F. do pay to the 
registrar of this Court the sum of £ for costs for the 

use of the said [execution creditor], and the sum of £ 
for costs for the use of the high bailifi of this Court, on or 
before the day of, 19 

[Here insert directions as to the payment of the hearing fee, 
arid directions as to any claim for possession fees or other 
charges or expenses ; also directions as to how any moneys 
paid into Court are to he disposed of; see Form 48.] 

To [the claimant]. 



No. 51. 

Order on Interpleader Summons "where both Goods 
and Damages are claimed, and the Claim to 
both is established. 

[Heading as in Form 41.] 

It is this day adjudged, touching the claim of E. F. 
to certain goods and chattels [or the proceeds of 
sale [or value] of certain goods and chattels] taken in 
execution under process issuing out of this Court at the 
instance of the said [execution creditor], and for damages 
arising out of the said execution, and -which the said 
E. F. claims against [the execution creditor] and the 
high bailLS of this Court, that the said goods and 
chattels [or proceeds of sale [or value] [or part of the said 
goods and chattels or proceeds of sale or value, to wit 
[specifying them or it] ] are the property of the said 
E. F., and that the said E. F. is entitled to recover 

p 2 
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the sum of £ for damages arising out of the said 

execution against the said [execution creditor^ and the 
high bailiff of this Court'. 

[Or, and that the said E. P. is entitled to reoovei 
the sum of £ for damages arising out of the said 

execution against the said [execution creditor], but is not 
entitled to recover any damages against the high bailiff 
of this Court :] 

[Or, and that the said E. F. is entitled to recover 
the sum of £ for damages arising out of the said 

execution against the high bailiff of this Court, but is not 
entitled to recover any damages against the said [execution 
creditor :] 

And it is ordered, that the said [execution creditor] and 
the high bailiff of this Court do pay the sum of £ 
for damages, and the sum of £ for costs, to 

the registrar of this courti, for the use of the said E. E. 
on or before the day of 19 : 

Or, and that the said [execution creditor] do pay the 
sum of £ for damages, and the sum of £ for 

costs, to the registrar of this Court, for the use of the 
said E. F., on or before the day of 19 , 

and that the said E. F. do pay the sum of £ 
for costs to the registrar of this Court, for the use of the 
high bailiff of this Court, on or before the day 

of 19 : . 

Or, that the high bailiff of this Court do pay the said 
sum of £ for damages, and the sum of £ for 

costs, and that the said [execution creditor] do pay the sum of 
£ for costs to the registrar of this Court, for the use 

of the said E. F., on or before the day of 19 : 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any moneys 
paid into Court are to he disposed of; see Form 49.] 

To [the execution creditor] and 
the high bailiff. 



No. 52. 

Oeder on Interpleader Summons where both Goods 
AND Damages are claimed and the Claim to 
THE Goods is, but that to Damages is not, 
established. 

[Heading as in Form 41.] 

O. xxvil. It is this day adjudged, touching the claim of E. F. 

^- ^*' to certain goods and chattels [or the proceeds of 

sale [or value] of certain goods or chattels] taken in 
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execution under process issuing out of this Court at the 
instance of the said [execution creditor], and for damages 
arising out of the said execution, and which the said E. F. 
cla,iins against [the execution creditor] and the high 
bailiff of this Court, the said goods and chattels [or 
proceeds of sale [or value] [or part of the said goods and 
chattels or proceeds of sale or value, to wit, [specifying 
them or rt] ] are the property of the said B. F., but 
that the said E. P. is not entitled to recover any 
damages from either [the execution creditorl or the high 
baiHff of this Court : 

And it is ordered that [the execution creditor] do pay the 
registrar of this Court the sum of £ for costs, for the 

use of the said E. F., on or before the day of 

19 , and that the said E. F. do pay to the registrar 
of this Court the sum of £ for costs, for the 

use of the high baiHfl of this Court, on or before the 
day of 19 

[Here insert directions as to the payment of the hearing 
fee, and directions as to any claim for possession fees, or 
other charges or expenses; also directions as to hoio any 
moneys paid into Court are to he disposed of; see Form 49.] 

To [the execution creditor] and 
to E. F. [the claimant]. 



No. 53. 

Order oy Interpleader SuiriioNS where both Goods 
AXD Damages are claimed, ajjd the Claim to 

THE jOODS is not, BUT THE ClAIM TO DAMAGES is, 
ESTABLISHED . 

[Heading as in Form 41.] 

It is this day adjudged, touching the claim of E. F. o. xxvil, 
to certain goods and chattels [or the proceeds of r. 14. 
sale [or value] of certain goods and chattels] taken in 
execution under process issuing out of this Court at the 
instance of the said [execution creditor], and for damages 
arising out of the said execution, and which the saidE. F. 
claims against [the execution creditor] and the high 
bailiS of this Court, that the said goods and chattels [or 
proceeds of sale [or value] ] are not the property of the 
said E. F., but that the said E. F. is entitled 
to recover the sum of £ for damages arising 

out of the said execution against the said [execution 
creditor] an i the high bailiff of this Court. 

[Or, but that the said E. F. is entitled to recover 
the sum of £ for damages arising out of i-he said 
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execution against the said [execution creditor'], but is 
not entitled to recover any damages against the high 
bailiff of this court :] 

[Or, but that the said E. P. is entitled to recover 
the sum of £ for damages arising out of the said 

execution against the high bailiff of this Court, but is not 
entitled to recover any damages against the said [execution 
creditor'] :] 

And it is ordered that the said [execution creditor] and 
the high jbailiff of this Court do pay the said sum of 
£ for damages, and the sum of £ for costs, 

to the registrar of this Court, for the us6 of the said 
E. P., on or before the day of 19 : 

[Or, that the said [execution creditor] do pay the said 
sum of £ for damages, and the sum of £ for 

costs, to the registrar of this Court, for the use of the 
said E. P., on or before the day of 19 , 

and that the said E. F. do pay the sum of £ 
for costs to the registrar of this Court, for the use of the 
high bailifi of this Court, on or before the day of 

[Or, that the high bailiff of this Court do pay the said 
sum of £ for damages, and the sum of £ for 

costs, to the registrar of this Court for the use of the said 
E. P., on or before the day of 19 , and 

that the said E. P. do pay the sum of £ for costs to 

the registrar of this Court, for the use of the said 
[execution creditor], on or before the day of 

19 :] 

[Here insert directions as to the payment of the hearing 
fee, and directions as to any claim for possession fees, or 
other charges or expenses ; also directions as to how any 
moneys paid into Court are to be disposed of; see Form 48.] 

To E. P. [the claimant], 
and to [execution creditor], 
and the high bailiff. 



No. 54. 

Oedek on Interpleader Summons where both 
Goods and Damages are claimed, and .Monet 
IS PAID INTO Court in respect of the latter, 
AND THE Claim to the Goods is established, 
AND THE Money paid into Court is found to 

BE sufficient TO SATISFY THE DAMAGES. 

[Heading as in Form 41.] 

O. XXVII It is this day adjudged, touching the claim of E. P. 

to certain goods and chattels [or the proceeds of sale [or 



r. 14. 
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value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
the said [execution creditor] , and for damages arising 
out of the said execution, and which the said E. F. 
claims against the said lexecutioii creditor] and the high 
bailiff of this Court, and m respect of which damages the 
said [execution creditor] [or the said high baiM] has paid 
into Court the sum of £ , that the said goods and 

chattels [or proceeds of sale] [or value] [or part of the 
said goods and chattels or proceeds of sale or value, to 
wit, specifying them or )i] are the property of the 
said E. F., but that the said sum paid into Court is 
sufficient to satisfy all damages arising out of the said 
execution which the said E. F. is entitled to recover 
against the said [execution creditor'] [or the said baUifl] (as 
the case may be) : 

An d it is ordered that the said [execution creditor] do 
pay the sura of £ for costs to the registrar of this 

Court for the use of the said E. F., on or before the 
day of 19 : 

And that the said E. F. do pay the sum of £ for 

costs to the registrar of this Court, for the use of the 

high bailifi of this Court, on or before the day of 

19 , [or such other order as the judge shall think 

fit to make as to costs]. 

[Sere insert directions as to the payment of the hearing 
fee, and directions as to any claim for possession fees, or 
other charges or expenses : also directions as to how any 
moneys paid into Court are to be disposed of; see Form 49.] 

To E. F. [the claimMnt], 
and to [execidion creditor], 
and to the high baihfi. 



No. 55. 

Oeder on Iuteepleadee Summons wheiie both 
Goods axd Damages abe claimed, aistd Money 
is paid into couet in eespect of the lattee, 
AND THE Claim to the Goods is established, 
AND THE Money paid into Couet is adjudged 

INSUFFICIENT. 

[Heading as in No. 41.] 

It is this day adjudged, touching the claim of E. F. 0. xxvil. 
to certain goods and chattels [or the proceeds of "■• ^*- 
sale] [or value] of certain goods and chattels taken in 
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execution under process issuing out of this Court at the 
instance of the said [execution creditor] , and for damages 
arising out of the said execution, and which E. F. 
claims against the said [execution creditor'] and the high 
bailiff of this Court, and in respect of which damages the 
said [execution creditor'] [or the said high bailiff] has paid 
into Court the sum of £ , that the said goods and 

chattels [or proceeds of sale] [or value] [or part of the 
said goods and chattels or proceeds of sale or value, to 
wit, specifying them or it] are the property of the said 
E. E., and that the said sum of £ paid into Court is 

not sufficient to satisfy the damages arising out of the 
said execution, and that the said E. E. is entitled to recover 
the further sum of £ for damages against the said 

[execution creditor] and the high bailiff of this Court : 

[Or, and that the said E. E. is entitled to recover 
the further sum of £ for damages against the said 

[execution creditor], but is not entitled to recover any 
further damages against the high bailiii of this Court :] 

[Or, and that the said E. E. is entitled to recover 
the further sum of £ for damages against the high 

bailifl of this Court, but is not entitled to recover any 
further damages against the said [execution creditor] : ] 

And it is ordered that the said [execution creditor] and 
the high bailiff of this Court do pay the said further sum 
of £ for damages, and the sum of £ for costs, 

to the registrar of this Court, for the use of the saidE. E., 
on or before the day of 19 : 

[Or, that the said [execution creditor] do pay the said 
further sum of £ for damages, and the sum of 

£ for costs, to the registrar of this Court, for the 

use of the said E. E., on or before the day of 

19 , and that the said E. E. do pay the sum of £ 
' for costs to the registrar of this Court, for the use of the 
high bailiff of this Court, on or before the day of 

19 :] 

[Or, that the high bailiff of this Court do pay the said 
further sum of £ for damages, and the sum of £ 

for costs, and that the said [execution creditor] do pay the 
sum of £ for costs to the registrar of this Court, for 

the use of the said E. E., on or before the day 

of 19 :] 

[Insert directimis as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any moneys 
paid into Court are to he disposed of; see Form 49.] 

To E. E. [the claimant] , 

and to [execution creditor], 
and to the high bailiff. 
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No. 56. 



WaEE.\2CT of ExECtTTIOW AGAINST GoODS OF 

Claimant. 
[Heading as in Form 41.] 

Whereas at a Court lioldeu at on tlie day of 

19 , the plaintiff, by the judgment of the 

said Court, recovered against the defendant the sum of 
£ for debt [or damages] and for costs : 

And whereas the defendant, by an order of the Court, 
was ordered to pay the same to tiie registrar of the Court: 

And whereas default having been made in paymen 
according to the said order, an execution issued against 
the goods of the defendant, under which certain goods 
and chattels were seized, in respect of which E. P., 
of [address and desa'iption] , made claim, and which claim 
was heard and decided upon at a Court holden at 
on the day of , 19 , and it was adjudged 

that the goods so seized under the said execution were 
not the property of the said E. F. [or that certain 
rent alleged by the said E. F. to be due to him 
in respect of and issuing out of certain premises on 
which the said goods and chattels were seized was not 
so due] : 

And it was ordered that the said E. F. should pay 
the sum of £ for costs to the registrar of the Court, 

for the use of the said [_plaintiff2, on or before the 
day of , 19 : 

And whereas default has been made in payment 
according to the said last-mentioned order : 

These are therefore to require and order you forthwith 
to make and levy by distress and sale of the goods and 
chattels of the said E. F., wheresoever they may be 
found within the district of this Court (except the wearing 
apparel and bedding of the said E. F. or his family, 
and the tools and implements of his trade, if any, to the 
value of five pounds), the sum stated at the foot of this 
warrant, being the amount due to the plaintiff under the 
said order, together with the costs of this execution ; and 
also to seize and take any money or bank notes (whether 
of the Bank of England or of any other bank), and any 
cheques, bills of exchange, promissory notes, bonds, 
specialties, or securities for the money of the said E. F., 
which may there be found, or such part or so much thereof 
as may be sufficient to satisfy this execution and the costs 
of making and executing the same, and to pay what you 
shall have so levied to the registrar of the Court, and to 
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make return of what you have done under this warrant 
immediately upon the execution thereof. 

Given under the seal of the Court this day of 

19 . 

By the Coui-t, 

Eegistrar. 
To the high haiHfl of the said Court, 
and others the bailiffs thereof. 

Costs adjudged 

Paid into Court 

Remaining due ..... 
Poundage for issuing this warrant . 

Total amount to be levied [with fees 
for execution of warrant as indorsed 
hereon] ...... 

Notice. — The goods and chattels are not to be sold 
until after the end of five days next following the 
day on which they were seized, unless they be of a 
perishable nature, or at the request of the said B. P. 
Application was made to the registrar for this warrant 
at minutes past the hour of in the noon 

of the day of , 19 . 

See Bach. 

For indorsement of fees for execution of warrant, see Form 
163 of the County Court Forms. 



£ ^. d 



O. XXVII. 
r. 9. 



No. 57. 

Claim by Execution Oeeditob, foe Damages against 
High Bailiit. 

\_Reading as in Form 41, adding thereto — ] 

and between 
A. B., Execution Creditor Claimant, 

and 
The high bailifi of this Court Kespondent. 

Take notice that I, A. B., the execution creditor in 
the above action, claim the sum of £ from you the 

high bailifl of this Court, for damages arising out of the 
execution in this action, and that the grounds of my claim 
are as follows: [here state the grounds of the claim, e.g., 
for that you having seized certe-in goods and chattels of 
and belonging to C. D., the execution debtor, under 
process issued from this Court at my instance, wi'ongfully, 
■and without lawful excuse, withdrew from the possession 
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of tte said goods and chattels, whereby I was deprived of 
the fruits of the said execution]. 

[And further take notice, that I shall apply to the judge 
at the hearing of the interpleader summons herein to 
adjudicate upon such claim.] 

Dated this day of 19 . 

To the high bailiff Execution creditor, 

of this Court. 



No. 58. 

Oedek on Claim for Damages by Exectjtion Cueditoe 
AGAI^^ST High Bailiff, where the Claim is 

ESTABLISHED. 

[Heading as in Form 57.] 

It is this day adjudged, touching the claim of , 

the execution creditor iu this action, against the high 
ba iliff of this Court, for damages arising out of an execu- 
tion in this action, in which process issued from this Court 
at the instance of the said , the execution creditor, 

directing the high bailiff to levy the sum of £ of and 

from the goods and chattels of \the execution debtor], 
that the said , the execution creditor, is entitled to 

recover from the high baiUffi of this Court the sum of 
£ for damages arising out of the said execution : 

And it is ordered that the high bailiff of this Court do, 
on or before the day of 19 , pay to the 

registrar of this Court the said sum of £ , and also 

the further sum of £ for costs, for the use of the 

said , the execution creditor. 

To the high bailiff 
of this Court. 



O. XXVII. 
r. 14. 



No. 59. 

Oedee on Claim for Damages by Execution Creditor 
AGAINST High Bailiff, wheee the Claim is not 
established. 

[Heading as in Form 57.] 

It is this day adjudged, touching the claim of , 

the execution creditor in this action, against the high 
baUiff of this Court, for damages arising out of an execu- 
tion in this action, in which process issued from this 
Court at the instance of the said the execution 

creditor, directing the high baUiff to levy the sum of 



O. XXVII. 
r. 14. 
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£ of and from the goods and chattels of [tJie 

execution debtor] , that the said , the execution creditor, 
is not entitled to recover from the high bailifl of this Court 
any damages in respect of or in any way arising from the 
said execution : 

And it is ordered that the said , the execution 

creditor, do on or before the day of 19 , 

pay to the registrar of this Court the sum of £ for 
costs, for the use of the said high bailifl of this Court. 

To , the 

execution creditor. 



No. 60. 

Okdee on Claim tor Damages by Execution 
Creditor against High Bailiff, ■where the 
High Bailiff pays Money into Court. 

\_Title as in Form 57.] 

o. xxvil. It is this day adjudged, touching the claim of , 

r. 14. the execution creditor in this action, against the high 

bailifl of this Court, for damages arising out of an execu- 
tion in this action, in which process issued from this Court 
at the instance of the said , the execution creditor, 

directing the liigh bailifl to levy the sum of £ of 

and from the goods and chattels of [the execution 
debtor'], and in respect of which damages the high bailiff 
has paid into ( 'ourt the sum of £ , that the sum 

paid into Court is sufficient to satisfy all damages arising 
out of the said execution [or that the sum paid into Court 
is not sufficient to satisfy the damages arising out of the 
said execution, and that the said , the execution 

creditor, is entitled to recover the further sum of £ 
for damages from the high bailifl] : 

And it is ordered that the said , the execution 

creditor, do pay to the registrar of this Court, on or before 
the day of 19 , the sum of £ for costs, 

for the use of the high bailiff [or that the high bailifl do 
pay to the registrar of this Court, on or before the 
day of 19 , the said further sum of £ for 

damages, and also the sum of £ for costs, for the 

use of , the execution creditor]. 

To , the 

execution creditor. 
[or, To the high bailifl 
of this Court.] 
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No. 61. 

AjETIDAVIT by DEFE^■T>A^-T SUED BY AN ASSIGNEE 'WHO 

HAS HAD Notice that the Assignment is disputed 
BY the Assignor, or by Defendant in Action 
FOR Debt, Chose in Action, or Chattel, who 
HAS had Notice of .any opposing or conflicting 
Claim. 

In the County Court of holden at . o. xxvii. 

No. of Plaint. '••^^(S). 
Between A. B., Plaintiff, 
and 
C. D., Defendant. 
I, C. D., of , the above-named defendant, make 

oath and say as follows : — 

1. The summons in this action was issued on the 

day of , and was served on me on the day 

of 

2. The action is brought to recover the sum of £ , 
which is alleged to be due from me to of , but 
which sum is alleged to have been assigned by the said 

to the plaintiff. 
[or 2. The action is brought to recover [xtate 7.»7?ai].] 

3. The said sum of £ [iir the sum of £ , 
part of the sum of £ ] is due from me, [iir the said 

is in my possession, but I claim uo interest therein, 
except for charges and costs]. 

4. I have received notice from the said [assig^ior'] [or 
from , who claims under the said [assi</nor^ ], that 
he disputes the assignment of the said sum of £ [or 
of £ , part of the said sum of £ ] to the 
plaintiff. 

[or 4. I have received notice from of that 

the right to the said subject-matter of this action [or to 
, part of the said subject-matter of this action] is 
claimed by him. j 

5. I admit the claim of the plaintiff to £ , part of 
the said sum of £ , which is not clnimed by the said 

[or I admit the claim of the plaintiff to part 

of the said subject-matter of this action, which is not 
claimed by the said ]. 

6. I do not in any manner collude with the said [oppos- 
ing claimant'] or with the above-named plaintiff, but I 
am ready to bring into Court the said or to pay or 
dispose of the same in such manner as the Court 
may order or direct. 

Sworn, &c. 
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No. 62. 

Inteepleadeb, Summons to Assignor or other Person 
DISPUTING Assignment, or Person making oppos- 
ing or conflicting Claim to Debt, Chose in 
Action, or Chattel sued for. 

ITitle of Action.] 

0. xxvii. Whereas tlie defendant in ttis action (copy of the 

r. 15 (4). summons and particulars wherein is hereto annexed) has 

filed an affidavit (copy whereof is also hereto annexed) 
stating that he has received notice from you that you- 
dispute the assignment of the subject-matter in this 
action [or of £ , part of the subject-matter of this 

action] [or that you claim the subject-matter in this 
action" [or , part of the subject-matter of this 

action] : 

You are therefore summoned to appear at a Court to be' 
holden at on the day of , at 

in the noon, when the dispute or claim to the' 

subject-matter in this action will be determined, and' 
judgment will be given determining the rights and claims 
of the plaintifl, the defendant, and yourself. 
Dated this day of 19 . 

Eegistrar. 
To E. P., of, &c. [Jiere insert name, address, and descrip- 
tion of the person to be summoned]. 

Note. — You are called upon, five clear days at least 
before the day of hearing, to leave at the office of the 
registrar either three copies of a notice that you relinquish 
your claim, or three copies of particulars stating the 
grounds on which you dispute the assignment or found 
your claim to the subject-matter of the action ; and the 
registrar is required to forthwith send by post one of 
such copies to the plaintiff, and one other of such copies 
to the defendant. 



No. 63. 

Notice to Plaintiff where Interpleader Summons 
ISSUED TO Assignor or other Person disputing 
Assignment, or Person making opposing or 
ooNFLioTiNG Claim to Debt, Chose in Action, 
or Chattel sued for. 

[Title of Action.] 

0. xxvii. Whereas the defendant in this action has filed an 
r. 15 (4). affidavit (copy whereof is hereto annexed) stating that he 
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has received notice from , of , that he disputes 

the assignment of the subject-matter in this action [or 
of £ , part of the subject-matter of this action] [or 

that he claims the subject-matter in this action or , 

part of the subject-matter of this action] : 

Take notice, that a summons has been issued to the 
said to appear at a Court to be holden at , on 

the day of , at in the noon, 

and that the hearing of this action has been adjourned 
to the same place, day, and hour, when the dispute or 
claim to the subject-matter in this action will be deter- 
mined, and judgment will be given determining the rights 
and claims of yourself, the defendant, and the said 
Dated this day of 19 . 

Registrar. 

To the above-named plaintiff. 

Note. — The claimant is called upon, five clear days at 
least before the day of hearing, to leave at the office of 
the registrar either three copies of a notice that he 
relinquishes his claim, or three copies of particulars stating 
the grounds on which he disputes the assignment or 
founds his claim to the subject-matter of the action ; and 
the registrar is reqiiired to forthwith send by post one of 
such copies to the plaintiff, and one other of such copies 
to the defendant. 



Xo. 64. 

Notice to Deheitoajs't of Issue of Ixteepleadee 
Summons. 

[Title of Action.] 

Whereas you have filed an affidavit stating that you o. xxvii. 
have received notice from , of , that he disputes r. 25 (4). 

the assignment of the subject-matter in this action [or of 
£ , part of the subject-matter of this action] [or 

that he claims the subject-matter in this action or , 

part of the subject-matter of this action] : 

Take notice, that a summons has been issued to the 
said to appear at a Court to be holden at on 

the day of , at in the noon, 

and that the hearing of this action has been adjourned to 
the same place, day, and hour, when the dispute or claim 
to the subject-matter in this action will be determined. 
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and judg;inent will be given determining the riglits and 
claims of the plaintiff, yourself, and the said 
Dated this day of 19 . 

Registrar. 
To the above-named defendant. 

Note. — The claimant is called upon, five clear days at 
least before the day of hearing, to leave at the of&ce of 
the registrar either three copies of a notice that he 
relmquishes his claim, or three copies of particulars 
stating the grounds on which he disputes the assignment 
or founds his claim to the subject-matter in the action; 
and the registrar is required to forthwith send by post 
one of such copies to the plaintiff, and one other of such 
copies to the defendant. 



t No. 65. 

Paeticttlaes of Q-EotnsTDs ON" WHICH Assignment is 
Disputed or Subject-matter claimed. 

\JIeading as in Form 66.] 

O. XXVII. Take notice, that I dispute the assignment of the subject- 
r. 16 (6). matter in this action [or of £ , part of the subject- 

matter of this action] to the plaintiff, and that the 
grounds on which I dispute the same are 

[^state grounds]. 
[_or Take notice, that I claim to be entitled to the subject- 
matter in this action [or to , part of the subject- 
matter of this action], and that the grounds of my claim, 
are 

[state grounds'], 
[or Take notice, that I relinquish my claim to the subject- 
matter of this action]. 

Dated this day of 19 . 



B. F. 



To the registrar of the Court 
and 
To the plaintiff, A. B., 
and the defendant, 0. D. 
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No. 66 
Okdee "wheke Assignment is adjudged Invalid, or 

OPPOSING ClAIII is SUSTAINED. 

In the County Court of , tolden at 

No. of Plaint. 
Between A. B., Plaintiff, 
and 
C. D., Defendant, 

and 

E. F., made party by summons, dated 

the day of 19 . 

It is this day adjudged, touching the dispute as to the 

assignment of the subject-matter of this action to the 

plaintiff, that there is no such assignment as alleged [or 

touching the claim of the plaintiff to the subject-matter 

of this action, that he has no claim thereto], and that the 

above-named E. F. do recover against the plaintiff 

the sum. of £ for costs, and that the defendant do 

recover against the plaintiff the sum of £ for costs : 

And it is further adjudged that the said E. F. do 

recover against the defendant the sum of £ for debt, 

and the sum of £ for costs, amounting together to 

the sum of £ : 

And it is ordered that the plaintiff do pay the said sums 
of £ and £ to the registrar of this Court on 

the day of : 

And it is further ordered that the defendant do pay the 
said sum of £ to the registrar of this Court on the 

day of [or by instalments of £ for every 

days, the first instalment to be paid on the 
day of 19 ]. 

[If the mhject-matter of the action is a chose in action or 
chattel, the order is to be framed accordingly.^ 



O. XXVII. 
r. 15(7). 



No. 67. 

Order where Assignment is adjudged Valid, or 
OPPOSING Claim is not Sustained. 

[Heading as in No. 66.] 

It is this day adjudged, touching the dispute as to the 
assignment of the subject-matter of this action to the 
plaintiff, that the said assignment is good [or touching the 
claim of the plaintiff to the subject-matter of this action, 
that such claim is vaUd], and that the plaintiff do recover 

M.r. Q 



O. XXVII. 
r. 15 (7). 
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against the above-named E. F. the sum ot £ 

for costs ; and tliat the defendant do recover from the said 

E. F. the sum of £ for costs : 

And it is further adjudged that the plaintiff do recover 
against the defendant the sum of £ for deht, and 

£ for costs, amounting together to the sum of £ : 

And it is ordered that the, said B. F. do pay the 
said sums of £ and £ to the registrar of this 

Court on the day of : 

And it is further ordered that the defendant do pay the 
said sum of £ to the registrar on the day of 

[or by instalments of for every days, the first 

instalment to be paid on the day of 19 ]. 

[If the subject-matter of the action is a chose in action or 
chattel, the order to he framed accordingly .^ 



No. 68. 

Order where Assignment is adjudged Invalid, or 
OPPOSING Claim is Sustained, and Defendant 
FILES A Counter-claim against Plaintiff. 

[Title as in Form 66.] 

o. XXVII It is this day adjudged, touching the dispute as to the 

r. 16(7). assignment of the subject-matter of this action to the 
plaintiff, that there is no such assignment as alleged [or 
touching the claim of the plaintiff to the subject-matter 
of this action, that he has no claim thereto], and that the 
counter-claim of £ by the defendant against the 

plaintiff is sustained [or is not sustained] : 

And it is adjudged that the said E. F. do recover 
against the plaintiff the sum of £ for costs : 

And it is further adjudged that the above-named E. F. 
do recover against the defendant the sum of £ 
for debt, together with the sum of £ for costs, 

amounting together to the sum of £ : 

And it is further adjudged that the defendant do recover 
against the plaintiff the sum of £ in respect of his 

counter-claim, and the sum of £ for costs, amounting 

together to the sum of £ [or that judgment be 

entered for the plaintiff upon the counter-claim with 
costs]. 

And it ft ordered that the defendant do pay the said 
sum of £ to the registrar of this Court on, &c. 

And it is further ordered that the plaintiff do pay the 
said sums of £ and £ to the registrar on, &c. 

[or that the plaintiff do pay the said sum of £ to the 
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registrar on the day of for the costs of the 

said E. F., and that the defendant do pay to the registrar 
on the day of the further sum of £ 

for the plaintiffs costs of the defendant's counter-claim]. 

[If the suhject-matter of the action is a chose in action vr 
chattel, the order to he framed accordingly ."l 



No. 69. 
Cebtifioate op Deposit. 



I hereby certify that the claimant has paid into 

my hands the sum of £ [here state the proceeding 

which has rendered the deposit necessary^. 
Dated this day of , 19 . 

High BaiUff. 



No. 70. 
Notice of Proposed Sureties. 

Take notice, that the sureties whom I propose as my o. XXix. 
security in the above action [here state the proceeding which ^- 1- 
has rendered the sureties necessary'] are [_here state the full 
names and additions of the sureties, whether householders or 
freeholders, and their residences for the last six months, 
therein mentioning the county or city, places, streets, and 
Humhere, if any']. 

Dated this day of 19 . 

To the 
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INTEEPLEADER ACT, 1831, 

An Act to enable Courts of Laic to give Belief against adverse Claims 
made upon Persons having no Interest in the Subject of such Claims. — 
1 c& 2 Will. IV. c. 58. 

[Enacted 1831. Repealed 1883.] 

TVTiereas it often happens that a person sued at law for the recovery of 
money or goods wherein he has no interest, and which are also claimed of 
him by some third party, has no means of relieving himself from such 
adcerse claims but by a suit in equity against the plaintiff and such third 
party, usually called a bill of interpleaiier, which is attended with expense 
and delay ; for remedy thereof be it enacted by the King's most excellent 
Majesty, by and loith the advice and consent of the lords spiritual and 
temporal, and commons, in this present Parliament assembled, and by the 
authority of the same, tliat upon application made by or on the behalf of 
any defendant sued in any of his Majesty's Courts of Law at Westmin- 
ster, or in the Court of Common Pleas of the county palatini of Lancaster, 
or the Court of Pleas of the county palatine of Durham, in any action 
of assumpsit, debt, detinue, or trover, such application being made after 
declaration and before plea, by affidavit, or otherwise, showing that such 
defendant does not claim any interest in the subject-matter of the suit, 
hut that the right thereto is claimed or supposed to belong to some third 
party who has sued or is expected to sue for the same, and that such 
defendant does not in any manner collude with such third party, but is 
ready to bring into Court, or to pay or dispose of the subject-matter of the 
action in such manner as the Court {or any judge thereof) may order or 
direct, it shall be lawful for the Court, or any judge thereof, to make rules 
and orders calling upon such third party to appear and to state the 
ivxture and particulars of his claim, and maintain or relinquish his 
claim, and upon such rule or order to hear the allegations as well of such 
third party as of the plaintiff, and in the meantime to stay the proceedings 
in such action, and finally to order such third party to make himself 
defendant in the same or some other action, or to proceed to trial on one 
<rr more feigned issue or issues, and also to direct which of the parties 
shall be plaintiff or defendant on such trial, or with the consent of the 
plaintiff and such third party, their counsel or attornies, to dispose of 
the merits of their claims, and determine the same in a summa/ry 
manner, and to make such other rules and orders therein, as to costs and 
all other matters, as may appear to be just and reasonable. 
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2. And lie it further enacted, that the judgment in any such action or 
issue as may be directed by the Court or judge, and the decision of the 
Court or judge in a summary manner, sliall be final and conclusive 
against the parties, and all persons claiming by, from, or under 
them. 

3. And be it further enacted, that if such third party shall not appear 
upon such rule or order to maintain or relinquish his claim, being duly 
served therewith, or shall neglect or refuse to comply with any rule or 
order to be made after appearance, it shall be lawful for the Court or 
judge to declare such third party, and all persons claiming by, from, or 
under him, to be for ever barred from prosecuting his claim against the 
original defendant, his executors or administrators ; saving nevertlieless 
the right or claim of such third party against the plaintiff; and there- 
upon to mahe such order between such defendant and the plaintiff, as to 
costs and other matters, as may appear just and reasonable. 

4. Provided always, and be it further enacted, that no order shall be 
made in pursuance of this Act by a single judge of the Court of Pleas of 
the said county palatine of Durham, who shall not also be a judge of- 
one of the said Courts at Westminster, and that every order to be made 
in pursuance of this Act by a single judge not sitting in open Court shall 
be liable to be rescinded or altered by the Court, in like manner cos other 
orders made by a single judge. 

5. Provided also, and be it further enacted, that if upon application to 
a judge, in the first instance or in any later stage of the proceedings, he 
shall think the matter more fit for the decision of the Court, it shall be 
lawful for him to refer the matter to the Court ; and thereupon the Court 
shall and may hear and dispose of the same in the same manner as if the 
proceedings had originally commenced by rule of Court, instead of the 
order of a judge. 

6. And whereas difficulties sometimes arise in the execution of process 
against goods and chattels issued by or under the authority of the said 
Courts, by reason of claims made to such goods and chattels by assignees 
of bankrupts and other persons not being the parties against whom such 
process has issued, whereby sheriffs and other officers are exposed to the 
hazard and expense of actions ; and it is reasonable to afford relief and 
protection in such cases to such sheriffs and other officers ; be it therefore 
further enacted, that when any such claim shall be made to any goods or 
chattels taken or intended to be taken in execution under any such pro- 
cess, or to the proceeds or value thereof, it shall and may be lawful to and 
for the Court from which such process issued upon application of sfoch 
sheriff or other officer made before or after the return of such process, and 
as well before as after any action brought against such sheriff or other 
officer, to call before them, by rule of Court, as well the party issuing such 
process as the party making such claim, and thereupon to exercise, for the 
adjustment of such claims and the relief and protection of the sheriff or 
other officer, all or any of the powers and authorities hereinbefore con- 
tained, ccnd make such rules and decisions as shall appear to be just, 
according to tlie circumstances of the case; and the costs of all such 
proceedings shall be in the discretion of the Court. 



Inteepleadee Act, 1831. 231 

7. And be it further enacted, that all rules, orders, matters, and 
deci^W)is to be rnade and done in pursuance of this Act, except only the 
affidavits to be filed, may, together xoith the declaration in the cause (if 
any), be entered of record, with a note in the margin expressing the true 
date of such entry, to the end that the same may be evidence in future 
times, if required, and to secure and enforce the payment of costs directed 
by any such rule or order ; and every such rule or order so entered shall 
have the force and effect of a judgment, except only as to becoming a charge 
on any lands, tenements, or hereditaments ; and in case any costs shall 
not be paid mith in fifteen days after notice of the taxation and amount 
thereof given to the party ordered to pay the same, his agent or attorney, 
execution may issue for the same by fieri facias cyr capias ad satisfacien- 
dum, adapted to the case, together with the costs of such entry, and of the 
execution of it if by fieri facias ; and such writ and writs may bear teste on 
tlie day of issuing (lie same, whether in term or vacation ; and the sheriff 
or other opcer executing any siich writ shall be entitled to the same fees, 
and no more, as lyjoii any similar un-it grounded upon a judgment of 
the Court. 

8. And whereas by a certain Act made and passed in the last session of 
Parliament, intituled "An Act to improve the proceedings in prohibition, 
and on im-its of mandamus," it was among other things enacted, that 
it should be lawful for the Court to tvkich application may be made for 
any such icrit of mandamus as is therein in that behalf mentioned to 
make rules and orders calling, not only upon the person to whom such 
writ may be required to issue, but also all and every other person having 
or claiming any rigid or interest in or to the matter of such writ, to 
show cause against the issuing of such writ and payment of the costs of 
the application, and upon the appearance of such other person in com- 
pliance with such rules, or, in default of appearance after service thereof, 
to exr.rcise all such powers and authorities, and make all such rules and 
orders applicable to tlie case, as loere or might be given or mentioned by 
or in any Act ;.assed or to be passed during that present session of Parlia- 
ment jor giving relief against adverse claims made upon persons having 
no interest in the subject of such claims : And ivhereas no such Act was 
passed during the then present session of Parliament ; be it therefore 
enacted, that upon any such application as is in the said Act and herein- 
before mentioned, it shall be lawful for the Court to exercise all such 
powers and authorities, and make all such rules and orders applicable to 
the case, as are given or mentioned by or in this present Act. 



PEIGNED ISSUES ABOLISHED. 

An Act to amend the Law concerning Games and Wagers.— 8 & 9 
Vict. ... 119. 

Section 19. " And whereas many important questions are now tried 
in the form of feigned issues, by stating that a wager was laid 
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between two parties interested in respectively maintaining the 
aflSrmative and the negative of certain propositions ; but, such 
questions may be as satisfactorily tried without such form." Be it 
therefore enacted, that in every case where any Court of law or 
equity may desire to have any question of fact decided, it shall be 
lawful for such Court to direct a writ of summons to be sued out 
by such person or persons as such Court shall think ought to be 
plaintiff or plaintiffs, against such person or persons as such Court 
shall think ought to be defendant or defendants therein, in the 
form set forth in the second schedule to this Act annexed with such 
alterations or additions as such Court may think proper ; and there- 
upon all the proceedings shall go on and be brought to a close in the 
same manner as is now practised in proceedings under a feigned 
issue. 



COUNTY COURT ACT, 1S46. 

An Act for the more easy Recovery of Small Belts and Demands in 
England.— 9 & 10 Vict. u. 95. 

[Repealed 1888.] 

Section 118. Aiid he it enacted, thatif any claim shall he made to, or in 
respect of any goods or chattels taken in execution, under the process of 
any Court holden under this Act, or in respect of the proceeds or value 
thereof, by any landlord for rent, or by cmy person not being the party 
against whom such process has issnied, it shall be lawful for the cleric of 
the Court upon application of the officer charged with the execution of 
such process as well bejore as after any action brought against such 
officer, to issue a summons calling before tlie said Court as well the party 
issuing such process as the party maldng such claim, and thereupon any 
action which shall have been brought in any of her Majesty's superior 
Courts of record, or in any local or inferior Court in respect of such 
claim shall he stayed, and the Court in which such action shall have been 
brought, or any judge thereof on proof of the issue of such summons, and 
that the goods and chattels were so taken in execution, may order the pa/rty 
bringing such action to pay the costs of all proceedings, had upon such action 
after the issue of such summons out of the County Court j and the judge 
of the County Court shall adjudicate upon such claim, and make such order 
between the parties in respect thereof, and of the costs of the proceedings, 
as to him shall seem fit, and such order shall he enforced in like manner 
as any order made in any suit brought in such Court. 

The following is the general rule in interpleader cases in the County 
Courts sanctioned by the judges : 

" JVlien any claim shall be made to or in respect of any goods or 
chattels taken in execution under the process of any Court holden under 
the authority of the said Act, or in respect of the proceeds or value 
thereof by any landlord for rent, or by any person not being the party 
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agaiiist lehom soLch process has issued, and summonses have been issued on 
the application of the officer charged with the execution of such process, 
such summonses shall be served in such time and manner as hereinbefore 
directed for a siunmons to appear to a plaint, and the claimant shall be 
deemed the plaintiff and the execution creditor the defendant, and the 
claimant shall jive clear days before the day on tohich the summonses are 
retuniabls, deliver to the said oficer or leave at the office of the clerk of 
the Gourt, a particular of any goods or chattels alleged to be the property 
of the claimant, and the grounds of his claim, or in case of a claim for 
rent, of the amount thereof, and for what period the sum is claimed to 
be due." 



COMMON LAW PEOCEDUEE ACT, 1860. ' 
Sections 12 to 18. All kepealed except s. 17. 

In 1860 the following important amendments ii^ere made to the Act of 
1831 by 23 ti- 24 Vict. c. 126, s. 12. IVhere an action has been com- 
menced in respect of a common law claim for the recovery of WMiey or 
goods, or where goods or chattels hare been taken or are intended to be 
taken in execution under process issued from any one of the superior 
Courts, or from the Gourt of Common Fleas at Lancaster or the Gourt of 
Pleas at Durham, and the defendant in such action, or the sheriff or other 
officer, has applied^ for relief under the provisions of an Act made and 
passed in the Session of Parliament held in the first and second years of the 
reign of his late Majesty King IVilliam the Fourth intituled " An Act to 
enable Cowls of law to give relief against adverse claims made upon per- 
sons having no interest in the subject of such claim," it shall be lawful for 
a Court or a judge to whom such application is made to exercise all the 
powers and authorities given to them by this Act and the hereinbefore 
mentioned Act passed in the session of Parliament held in the first and 
second years of tlie reign of his late Majesty King William the Fourth, 
though the titles of the claimants to the money, goods or chattels in 
question, or to the proceeds or value thereof, have not a common origin, 
but are adverse to and independent of one another. 

13. IVhen goods or chattels have been seized in execution by a sheriff 
or other officer under process of the above-mentioned Courts, and some 
third person claims to be entitled, under a bill of sale or otherwise, to 
such goods or chattels, by way of a security for a debt, the Court or a 
judge may order a sale of the whole or paii thereof, upon such terms as 
to payment of the whole or part of the secured debt or otherwise as they 
m he shall think jit, and may direct the application of the proceeds of 
such sale in such manner and upon such terms as to such Court or judge 
may seem just. 

14. Upon the hearing of any rule or order calling upon persons to 
appear a'nd state the nature and particulars of their claims, it shall be 
lawful for the Court or judge wherever, from the smalhiess of the amount 
in dispute or of the value of the goods seined, it shall appear to them or 
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him desirable and right so to do at the request of either party, to dispose^ 
of the merits of the respective claims of such parties, and to determine 
the same in a summary manner, upon such terms as they or lie shall 
think fit to impose, and to make such other rules and orders therein as to^ 
costs and all other matters as may be just. 

15. In all cases of interpleader proceedings where the question is one 
of law, and the facts are not in dispute, the judge shall be at liberty at. 
his discretion, to decide the question witlwut directing an action or issue, 
and, if he shall think it desirable, to order that a special case he stated 
for the opinion of the Court. 

16. 37ie proceedings upon such case sliall, as nearly as may be, be the 
same as upon a special case stated under the Common Law Procedure 
Act, 1852, and error may be brought upon such case; and the provisions 
of the Common Law Procedure Act, 1854, as to bringing error 
upon a special case shall apply to the proceedings in error upon a special 
case under this Act. 

17. The judgment in any such action, or issue as may be directed 
by the Court or judge in any interpleader proceedings, and the 
decision of tbe Court or judge in a summary manner shall be final 
and conclusive against the parties and all persons claiming by, from 
or under them. 

18. All rules, orders, matters, and decisions to be made and done in 
interpleader proceedings under this Act (excepting only any affidavits), 
may, together with the declaration in the cause, if any, be entered of record, 
with a note in the margin expressing the true date of such entry, to the 
end that the same may be evidence in future times, if required, and to 
secure and enforce the payment of costs directed by any such rule or 
order, and every such rule or order so entered shall have the force and 
effect of a judgment in the Superior Courts of Common Law. 



JUDICATURE ACT, 1873. 
(36 & 37 Vict. c. 66.) 



Section 25, sub-s. 6. Any absolute assignment by writing under 
the hand of the assignor (not purporting to be by way of charge 
only) of any debt or other legal chose in action, of which express 
notice in writing shall have been given to the debtor, trustee, or 
other person from whom the assignor would have been entitled to 
receive or claim such debt or chose in action, shall be and be deemed 
to have been eflectual in law (subject to all equities which would 
have been entitled to priority over the right of the assignee if this 
Act had not passed), to pass and transfer the legal right to such 
debt and chose in action from the date of such notice, and all legal 
and other remedies for the same, and the power to give a good 
discharge for the same, without the concuri-ence of the assignor : 
Provided always, that if the debtor, trustee, or other person liable 
in respect of such debt or chose in action shall have had notice that 
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such, assignment is disputed by the assignor or any one claiming 
\mder him, or of any other opposing and conflicting claims to such 
debt or chose in action, he shall be entitled, if he think fit, to call 
upon the several persons making claim thereto to interplead con- 
cerning the same, or he may, if he think fit, pay the same into the 
High Court of Justice under and in conformity with the provisions 
of the Acts for the relief of trustees. 



EULES OP STJPEEME COURT, 1875. 

0. I. r. 1. TFith respect to interpleader, the procedure and practice 
now iised by Courts of Comvion Law under the Interpleader Acts, 1 c£- 2 
Will. IV. c. 58, and i'i & 24 Vict. c. 126, shall apply to all actions and 
all the divisions of the High Court of Justice, and the application, by a 
defendant shall be made at any time after being served with a writ of 
summons and before delivering a defence. 



JUDICATTJEE ACT, 188^. 
(47 & 48 YiCT. c. 61.) 



Section 17. If it shall appear to the Court or a judge that any 
proceeding now pending or hereafter commenced in the High Court 
of Justice by way of interpleader, in which the amount or value of 
the matter in dispute does not exceed the sum of jEoOO (being the 
limit of the equitable jurisdiction given to County Courts by the 
County Courts Act, 1865) may be more conveniently tried and 
determined in a County Court, the Court or judge may at any time 
order the transfer thereof to any County Court, in which an action 
or proceeding might have been brought by any one or more of the 
parties to such interpleader against the others or other of them, if 
there had been a trust to be executed concerning the matter in 
question ; and every such order shall have the same eflect as if it 
had been for the transfer of a suit or proceeding under s. 8 of the 
County Courts Act, 1867 ; and the County Court shall have juris- 
diction and authority to proceed therein, as may be prescribed^by 
any County Court rules for the time being in force. 



OEDEE LVII. OP THE EULES OP THE SUPEEME 
COUET, 1883. 

1. Belief by way of interpleader may be granted :— 
(a) Where the person seeking relief (in this order called the 
applicant) is under liability for any debt, money, goods, or chattels. 
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for or in respect of whicli he is, or expects to be, sued by two or 
more parties (in this Order called the claimants) making adverse 
claims thereto. 

(b) Where the applicant is a sheriff or other officer charged with 
the execution of process by or under the authority of the High 
Court, and claim is made to any money, goods, or chattels taken or 
intended to be taken in execution under any process, or to the 
proceeds or value of any such goods or chattels by any person other 
than the person against whom the process issued. 

2. The applicant must satisfy the Court or a judge by affidavit 
or otherwise : — 

(a) That the applicant claims no interest in the subject-matter 
in dispute, other than for charges or costs ; and 

(5) That the applicant does not collude with any of the claimants ; 
and 

(c) That the applicant (except where he is a sheriff or other officer 
charged with the execution of process by or under the authority of 
the High Court who has seized goods, and who has withdrawn 
from possession in consequence of the execution creditor admitting 
the claim of the claimant under Rule 16 of this Order) is willing to 
pay or transfer the subject-matter into Oouit, or to dispose of it as 
the Court or a judge may direct. 

3. The applicant shall not be disentitled to relief by reason only 
that the titles of the claimants have not a common origin, but are 
adverse to and independent of one another. 

4. "Where the applicant is a defendant, application for relief may 
be made at any time after service of the writ of summons. 

5. The a,pplicant may take out a summons calling on the 
claimants to appear and state the nature and particulars of their 
claims, and either to maintain or relinquish them. 

6. If the application is made by a defendant in an action, the 
Court or a judge may stay all further proceedings in the action. 

7. If the claimants appear in pursuance of the summons, the 
Court or a judge may order either that any claimant be made a 
defendant in any action already commenced in respect of the 
subject-matter in dispute in lieu of or in addition to the applicant, 
or that a,n issue between the claimants be stated and tried, and in 
the latter case may direct which of the claimants is to be plaintiff, 
and which defendant. 

8. The Court or a judge may, with the consent of both claimants, 
or on the request of any claimants, if, having regard to the value 
of the subject-matter in dispute it seems desirable so to do, dispose 
of the merits of their claims, and decide the same in a summary 
manner and on such terms as may be just. 

9. Where the question is a question of law and the facts are not 
in dispute, the Court or a judge may either decide the question 
without directing the trial of an issue, or order that a special case 
be stated for the opinion of the Court. If a special case is stated 
Order XXXIV. shall as far as applicable apply thereto. 
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10. If a claimant, having been duly served with a summons 
calling on him to appear and maintain, or relinquish his claim, 
does not appear in pursuance of the summons, or having appeared, 
neglects or refuses to comply with any order made after his 
appearance, the Court or a judge may make an order declaring him, 
and all persons claiming under him, for ever barred against the 
applicant, and persons claiming under him ; but the order shall not 
aflect the rights of the claimants as between themselves. 

11. Except where otherwise provided by statute, the judgment 
in any action or on any issue ordered to be tried or stated in an 
interpleader proceeding, and the decision of the Court or a judge in 
a summary way, under Eule 8 of this Order, shall be final and con- 
clusive against the claimants and all persons claiming under them, 
unless by special leave of the Court or judge, as the case may be, 
or of the Court of Appeal. 

12. When goods or chattels have been seized in execution by a 
sherifi or other officer charged with the execution of process of the- 
High Court, and any claimant alleges that he is entitled under a 
bill of sale or otherwise, to the goods or chattels by way of security 
for debt, the Court or a judge may order the sale of the whole or a 
part thereof, and direct the application of the proceeds of the sale 
in such manner and upon such terms as may be just. 

13. Orders XXXI. and XXXVI. shall, with the necessary 
modifications, apply to an interpleader issue ; and the Court or 
judge who tries the issue may finally dispose of the whole matter 
of the interpleader proceedings, including all costs not otherwise 
provided for. 

1-1. Where in any intei-pleader proceeding it is necessary or 
expedient to mate one order in several causes or matters pending 
in several divisions, or before different judges of the same division, 
such order may be made by the Court or judge before whom the 
interpleader proceeding may be taken, and shall be entitled in 
aU such causes or matters; and any such order (subject to the 
right of appeal) shall be binding on the parties in aU such causes or 
matters. 

15. The Court or a judge may, in or for the purposes of any 
interpleader proceedings, make all such orders as to costs and all 
other matters as may be justand reasonable. 

16. Where a claim is made to or in respect of any goods or 
chattels taken in execution under the process of the Court it shall 
be in writing, and upon the receipt of the claim the sheriff or his 
officer shall forthwith give notice thereof to the execution creditor 
according to Form 28 in Appendix B., or to the like efiect, and 
the execution creditor shall, within four days after receivmg the 
notice, give notice to the sherifl or his officer that he admits or 
disputes the claim, according to Form 29 in Appendix B., or to 
the like effect. If the execution creditor admits the title of the 
claimant, and gives notice as directed by this rule, he shall only 
be liable to such sheriff or officer for any fees and expenses 
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incurred prior to the receipt of the notice admitting tiie claim 
(B. S. a, December, 1889). 

16a. When the execution creditor has given notice to the sheriff 
or his officer that he admits the claim of the claimant, the sheriff 
may thereupon withdraw from possession of the goods claimed, 
and may apply for an order protecting him from any action in 
respect of the said seizure and possession of the said goods, and 
the judge or master may make any such order as may be just and 
reasonable in respect of the same: Provided always, that the 
claimant shall receive notice of such intended application, and if 
he desires it, may attend the hearing of the same, and if he 
attend, the judge or master may, in and for the purposes of such 
application, make all such orders as to costs as may be just and 
reasonable {B. S. C, March, 1896). 

17. Where the execution creditor does not in due time, as 
directed by the last preceding rule, admit or dispute the title of 
the claimant to the goods or chattels, and the claimant does not 
withdraw his claim thereto by notice in writing to the sheriff or 
his officer, the sheriff may apply for an interpleader summons to 
be issued, and should the claimant withdraw his claim by notice 
in writing to the sheriff or his officer, or the execution creditor in 
like manner serve an admission of the title of the claimant prior 
to the return day of such summons, and at the same time give 
notice of such admission to the claimant, the judge or master may, 
in and for the purposes of the interpleader proceedings, make all 
such orders as to costs, fees, charges, and expenses, as may be just 
and reasonable (iJ. S. C, December, 1889). 



OEDBE XXVII. COUNTY COUET EULES, 1903—1906. 
Interpleadee. 

1. (1.) Where a claim is made to or in respect of any goods or 
chattels taken in execution under the process of a Court it shall 
be in writing; and thereupon the high bailiff shall forthwith 
send notice to the execution creditor, according to the form in the 
Appendix. 

(2.) If the execution creditor admits the title of the claimant to 
the goods or chattels, and within four days after receiving the notice 
mentioned ia paragraph (1) of this rule gives notice to the high 
bailiff of such admission according to the form in the Appendix, 
or to the like effect, he shall only be liable to such high bailiff 
for any possession fees or expenses incurred by the high baiUff 
prior to the receipt of such notice; and the judge may, if he 
thinks fit, on application by the high bailiff, make an order for 
payment of any such fees or expenses by the execution creditor 
to the high bailiff. Any such application shall be made in writing, 
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and intituled in the matter of the execution, and three clear days' 
notice in writing thereof shall be given by the high bailiff to the 
execution creditor. 

(3.) The high_ baUifE shall also forthwith send notice to the 
claimant, according to the form in the Appendix, requiring him to 
make deposit or give security in accordance with section one hundred 
and fifty- six of the Act. 

2. Where the execution creditor gives notice in due time to the 
high bailiff, as directed by Eule 1 of this Order, that he admits the 
title of the claimant to the goods or chattels, the high bailifi may 
thereupon withdraw from possession, and may apply for an order 
protecting him from any action in respect of the seizure and 
possession of the said goods and chattels, and the judge may make 
any such order as may be just and reasonable in respect of the 
same. Any such application shall be made in writing, and 
intituled in the matter of the execution, and three clear days' 
notice in writing thereof shall be given by the high baiUS to the 
claimant, who may, if he desires it, attend the hearing of the 
application ; and if he attends, the judge may, in and for the 
purposes of such application, make all such orders as to costs as 
may be just and reasonable. 

3. Where the execution creditor does not in due time, as directed 
by Eule 1 of this Order, admit the title of the claimant to the goods 
or chattels, and the claimant persists in his claim thereto, the high 
baihff shall apply for an interpleader summons to be issued ; and 
if before the return-day of such summons the claimant files notice 
that he withdraws his claim, and at the same time gives notice of 
such withdrawal to the execution creditor, or the execution creditor 
files an admission of the title of the claimant, and at the same time 
gives notice of such admission to the claimant, the goods and 
chattels taken in execution or the proceeds of sale thereof, or the 
money paid into Court (as the case may be), shall be dealt with and 
disposed of as if such claim had not been made, or as if the execu- 
tion had been withdrawn (as the case may be), and the judge may, 
in and for the purposes of the interpleader proceedings, make all 
such orders as to costs, fees, charges, and expenses as may be just 
and reasonable. 

4. Where any claim is made to or in respect of any goods or 
chattels taken in execution, or in respect of the proceeds or value 
thereof, and summonses have been issued on the application of the 
high bailiff, such summonses shall be served in such time and mode 
as by these rules directed for the service of an ordinary summons 
to appear to a plaint, and the case shall proceed as if the claimant 
were the plaintiff, and the execution creditor the defendant : Pro- 
vided that where the claimant has not made deposit or given 
security in accordance with section one hundred and fifty-six of 
the Act, the time of service may, if the high bailiff so desires, 
by leave of the Court, be such as wiU obtain a speedy decision on 
the claim. 
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5. The claimant shall, five clear days at least before the return, 
day, deliver to the high bailiff, or leave at the office of the registrar, 
two copies of the particulars of any goods or chattels alleged to be 
the property of the claimant, and of the grounds of his claim, or in 
case of a claim for rent of the amount thereof, and for what period 
and in respect of what pi'emises the same is claimed to be due ; and 
the name, address, and description of the claimant shall be fully 
set forth in such particulars, and the high bailiff shall forthwith 
send by post to the execution creditor one of the copies of such 
particulars. Any money paid into Court under the execution shall 
be retained by the registrar until the claim has been adjudicated 
upon : Provided that by consent of all parties, or without such 
consent if the judge so directs, an interpleader claim may be tried, 
although this rule has not been complied with. 

6. The judge upon the hearing shall adjudicate upon any claim 
of the high bailiff for fees, and may, if he thinks fit, order the 
same, or such part thereof as he may think just, to be paid by the 
claimant or by the execution creditor. 

1. In the event of the claimant of any goods taken in execution 
not making, in accordance with the provisions of section one 
hundred and flftv-six of the Act, a deposit with the bailiff either of 
the amount of the value of the goods claimed, or of the sum which 
the bailiff is allowed to charge as costs for keeping possession of 
such goods until a decision can be obtained, and not giving security 
for such value, the bailiff may, in his discretion, delay selling such 
goods until the judge has adjudicated on the claim; and for the 
keeping of such continued possession he shall be allowed such costs 
out of pocket only as the judge may order. 

8. Where the claimant to goods taken in execution claims 
damages from the execution creditor or from the high baUifl for or 
in respect of the seizure of the goods, he shall in the particulars of 
his claim to the goods state the amount he claims for damages, and 
the grounds tipon which he claims damages. 

9. Where under section one hundred and fifty-seven of the Act 
an execution creditor claims damages against a high bailiff arising 
out of the execution of any process, he shall five clear days at least 
before the return -day of the interpleader summons give notice in 
writing of such claim to the registrar and to the high bailiff, stating 
the grounds and amount of such claim, according to the form in 
the Appendix; and he may thereupon apply to the judge at the 
hearing of the interpleader summons to adjudicate upon such 
claim. Por the purposes of fees and costs such claim shall be 
deemed to be a claim in an interpleader. 

10. Where a claim for damages under section one hundred and 
fifty-seven of the Act is made against any high bailiff and execution 
creditor, or either of them, they or either of them may pay into 
Court money in satisfaction of such claim for damages ; and such 
payment into (^urt shall be made in the same manner and have the 
same effect, and the parties respectively shall have the same rights 
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and remedies, as they would respectively have if the proceeding were 
an action in which the claimant was plaintiff, and the high bailiff 
and execution creditor were defendants. A high bailiff may in 
like manner pay money into court in satisfaction of a claim for 
damages made against him by an execution creditor. 

11. Interpleader summonses shall be issued by the registrar, on 
the application of the high bailiff, without leave of the judge, and 
shall be served on the solicitor of any pai'ty who acts by a solicitor. 

12. Interpleader summonses shall be issued from the court of the 
district in which the levy was made, and the execution creditor and 
claimant shall be summoned to such court. 

13. When goods or chattels have been seized in execution under 
process of the court, and any claimant alleges that he is entitled 
under a bill of sale or otherwise to such goods or chattels by way 
of security for a debt, the judge may order a sale of the whole or part 
thereof, and may direct the appKoation of the proceeds of such sale 
in such manner and upon such terms as may be just. A duplicate 
of such order shall be delivered by the registrar to the high bailiff, 
who shall thereupon forthwith sell the goods or chattels pursuant 
to the order, and after deducting the expenses of the sale and the 
taxes and rent, if any, directed by the order to be paid, shall pay 
the balance of the proceeds into court, and such balance shall there- 
upon be applied by the registrar in accordance with the directions 
contained in the order of the court. 

14. The order made upon the hearing of an interpleader sum- 
mons shall contain directions as to how any money paid into court 
in the proceeding is to be disposed of. A minute of every such 
order shall be entered in the minute book, but no order need be 
drawn up or served unless any of the parties shall require it, or the 
court otherwise orders. The order, if drawn up, shall be according 
to such one of the forms in the Appendix as shall be applicable to 
the case. 

15. (1) "Where the defendant in an actio,n brought by the 
assignee of a debt or chose in action has had notice that the assign- 
ment is disputed, as to the whole or any part of such debt or chose 
in action, by the assignor or any one claiming under him, or where 
the defendant in any such action, or in any other action for any 
debt, chose in action, money, goods, or chattels, has had notice of 
any other opposing or conflicting claims to the whole or any part 
of such debt, chose in action, money, goods, or chattels, such 
defendant mav, within five days of the service of the summons, 
apply to the registrar for a- summons against the assignor or the 
person making such opposing or conflicting claim, hereinafter 
called the claimant. 

(2) The defendant must satisfy the registrar, by affidavit accord- 
ing to the form in the Appendix, that he claims no interest in the 
subject-matter in dispute other than for charges or costs, and does 
not collude with either the plaintiff or the claimant, and is willing 
to pay or transfer the subject-matter into court, or dispose of it as 

M.I. ^ 
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the court may direct. On filing such, affidavit the defendant shall 
lodge with the registrar copies thereof for the plaintiif and the 
claimant. 

(3) The defendant shall not be disentitled to relief by reason 
only that the titles of the plaintiff and the claimant have not a 
common origin, but are adverse to and independent of each other. 

(4) The registrar shall, on being satisfied as aforesaid, issue for 
service on the claimant an interpleader summons according to the 
form in the Appendix, returnable as soon as conveniently may be, 
and shall annex thereto a copy of the original summons and of the 
defendant's affidavit, and shall adjourn the trial of the action to the 
day on which the interpleader summons is made returnable, and 
shall give notice to the plaintifi and defendant of the issue of the 
interpleader summons and of the adjournment of the trial of the 
action, according to the forms in the Appendix. 

(5) The claimant shall, five clear days at least before the return 
day of the interpleader summons, leave at the office of the registrar 
either three copies of a notice that he relinquishes his claim, or 
three copies of particulars stating the grounds on which he disputes 
the assignment or founds his claim to the subject-matter in the 
action ; and the registrar shall forthwith send by post one of such 
copies to the plaintiff, and one other of such copies to the defendant. 
Provided that by consent of all parties, or without such consent if 
the judge so directs, the interpleader may be tried although this 
rule has not been complied with. 

(6) On filing his affidavit, or at any time after the issue of the 
interpleader summons, the defendant may pay the debt or inoney 
or bring the chose in action, goods, or chattels into court, to abide 
its decision. 

(7) Upon the return day of the interpleader summons — 

(a) If the plaintiff does not appear, the action and interpleader 

summons shall be struck out, and the judge may make 
such order as to costs as may be just. 

(b) If the claimant does not appear, the judge shall hear and 

determine the action as between the plaintiff and the defen- 
dant, and may make an order declaring the claimant and 
all persons claiming under him for ever barred against the 
defendant and aU. persons claiming under him, and may 
make such order as to costs against the claimant as may 
be just, but the order shall not affect the rights of the 
plaintiff and the claimant between themselves ; or if the 
claimant has filed notice that he relinquishes his claim, 
the judge may make an order declaring him and aU persons 
claimiug tmder him for ever barred against both the plain- 
tiff and the defendant and all persons claiming under 
them, and may make such order against the claimant as 
to costs incurred by the other parties before the receipt of 
notice of relinquishment as may be just. 

(c) If both the plaintiff and the claimant appear, the judge shall, 
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vrhether the defendant does or does not appear, liear the 
cases of the plaintiff and the claimant (and the case of the 
defendant if he appears), and shall give such judgment 
thereon as shall finally determine the rights and claims of 
all parties; but the judge shall not make any order in 
favoux of the claimant against the defendant unless the 
claimant requests him so to do. 
(8) Orders XVI. and XXII. shall, with the necessary modifica- 
tions, apply to interpleader proceedings ; and the judge may in 
and for the purposes of any such proceedings make all such orders 
as to costs and all other matters (including the repayment to the 
defendant of any costs paid by him into court, and the disposal of 
any money, chose in action, goods or chattels paid or brought by 
the defendant into court) as may be just and reasonable. 
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ACCEPrpR OF BILL, 
may interplead, 9 

ACTION, 

by claimant against sheriff, 32 

ADMINISTEATOE, 

may be a claimant, 16 

AITIDAYIT, 

in support of application for relief, 23 

who should make, 23 

forms of, see Nos. 2, 4, 7, 21, 23, 28, 34, in Appendix of forms 

AGENT, 

may interplead, 9 

APPEAL, 

right of appeal ia interpleader matters under 0. LVIL, r. 11 . . 

45, 46 
Common Law Procedure Act, 1860, s. 17. ..47 
statutory provisions affecting appeals, 47 
from Bankruptcy Court, 47, 63 
Judicature Act, 1873, ss. 19, 49, 50. .48 
Appellate Jurisdiction Act, 1876, s. 20. .49 
when appeal win lie, 49 

not lie, 50 
cases on appeal ia interpleader, 51 et seq. 
appeal by sheriff, 49, 63, 64 

no appeal from summary decision of a Judge, 51, 56 
appeal where issue tried before judge and jury, 52 

from judgment of judge on trial of issue, 53, 61 
King's Bench Division to Court of Appeal, 

53,64 
master to judge at chambers, 53 
decision to dispose of matter summarily, 55, 62 
order as to costs, 57, 63 
time for appealing from judgment on issue, 57 
where facts not in dispute, under r. 9 . . 58, 62 
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APPEAL — continued. 
notice of appeal, 64 

where order in chambers not finally drawn up, 64 
from Liverpool Court of Passage, 65 
County Court, 142 et seq. 

APPLICANT POE EELIEP, 
right to relief, 8 

affidavit in support of application, 22 
must claim no interest, 24, 26 
may claim for charges or costs, 24 
may apply under Judicature Act, 1873, s. 26 (6) 
claimants' titles need not have common origin, 27 
proceeds by summons, 28 

APPTJOATION FOE BELIEF, 
time for, 27 
when too late, 28 

APPEAISEMENT, 

value to be fixed by, 134 

ASSIGNEE, 
claim by, 22 
position where notice not given, 115 

AUCTIONEEE, 

when may interplead, 9 

not interplead, 11 
claim for commission, 15 



BAILEE, 

may interplead, 9 
may be a claimant, 16 

BANKER, 

may interplead, 9 

BANKEUPTCT, 

interpleader in Bankruptcy Court, 21 

rights of trustee in bankruptcy of debtor, 170 

what is notice to sheriff of act of bankruptcy, 172 

BILL OF EXCHANGE, 

acceptor of, may interplead, 9 

BILL OP LADING, 

interpleader in respect of, 11 

BILL pp SALE, 

claim under a bill of sale, 65, 112 

contractual rights of grantee may be interfered with, 68 



Index. 247 



BOND, 

form of, 191 



CESTUI QVE TRUST, 
may be a claimant, 16 

CHANCERY, 

interpleader in Courts of, 3 — 6 
originating summons in, 29 

CHAHGES. See Costs 

CHOSES IN ACTION, 

interpleader iu respect of, e.g., shares, 9 

CLAIMS, 

must be adverse, 15 

where claim obviously bad, 14, 33 

claim must be in writing, 21, 86, 87 

particulars of claim, 31 

form of, 87 

in County Courts, must be in writing, 92 

by landlord for rent, under County Court Eules, 103 

CLAIMANT, 

where one withdraws, 11 

what persons may be claimants, 16 et seq. 

administrator, executor, or trustee, 16 

bailee, 16 

cestui que trust, 16 

Crown, 16 

debenture-holders, 17 

equitable mortgagee, 17 

execution debtor, 17 

foreigner resident abroad, 17 

infant, 18 

landlord, 18 

lien, 18 

liquidator, 18 

new claimant, 18 

partner, 18 

receiver or trustee in bankruptcy, 19 

solicitor, 19 

substituted claimant, 19 

trustee of settlement, 19 
not entitled to particulars of goods seized, from sheriS, 31 
claimant's affidavit, foi-m No. 4 in Appendix 
" request " for summary determination, 41 
where does not appear to summons, 43 
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CLAIMANT— continued. 
liability for costs, 45, 82 
costs of, 82 

where sheriff applies for order protecting Mm from action, 89 
bailiff applies for order protecting him from action, 97 
claimant is plaintiff in County Court, 99, 100 
where claimant does not make deposit, 100 
position of, in County Courts, 119, 134 
deposit by, in County Courts, 135 
appeal by claimant, 143 
conduct of interpleader proceeding by, 160 

COLLUSION, 

applicant for relief must not collude with either party, 25 
between claimant and debtor, 169 

COMMON LAW COURTS, 

interpleader in, before Interpleader Act, 3 — 6 

COEONEE, 

may interplead, 20 

COSTS, 

generally, 71 et seq. 

stakeholder's, 73, 123 

sheriff's, 74 

execution creditor's, 80 

claimant's, 82, 45 

where success divided, 83 

miscellaneous oasesrelating to, 84 

security for, 84 

in County Courts, 118, 122, 146 

appeal as to, 145 

scale in County Courts, 148 

COUNTY COUETS, 

interpleader in, generally, 91 et seq., 134 
history of interpleader in, 91 
interpleader rules in, 92 et seq. 
matters remitted to, 125 et seq. 
costs in remitted matters, 132 
exclusive jurisdiction of, 141 
appeal from, in interpleader, 142 

"COUET OE A JUDGE," 
meaning of term, 39 
jurisdiction of, 39 

CEOWN, 

when may be a claimant, 16 
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CUSTODY OP THE LAW, 
when are goods in, 177 



DAMAGES, 

interpleader in respect of, 9 

claim for damages for trespass, 128, 139 

DEBENTUBE-HOLDEES, 
may be claimants, 17 

DEBTOR, 

■when may interplead, 9 

not interplead, 12 

DEFENDANT, 

application for relief by a, 31 

in a County Court, 115 

DISCOVERY, 

ordinary rules as to, apply to interpleader matters, 69 
in County Court, 125 

DISPOSITION OP SUBJECT-MATTER, 
generally, 26 
in County Court, 121 

DISTRICT REGISTRAR, 

jurisdiction in interpleader, 29, 40 

EQUITABLE CLAIMS, 

interpleader in respect of, 9 

ESTOPPEL, 

■when doctrine applies, 94 

EVIDENCE, 

claimant's evidence at trial, 165 

EXECUTION, 

"intended to be taken iu execution," 21 

EXECUTION CREDITOR, 

ho-w issue of interpleader summons affects rights of, 22 
position of, where claimant claims under bill of sale, 65 
costs, 80 
notice of claim to, 87 

admitting oi: disputing claim, 88 
in County Courts, notice of claim to, 93 
liability for trespass, 107 
conduct of an interpleader proceeding by, 166 
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EXECUTION DEBTOE, 

may be a claimant qwi trustee, &c., 17 

EXECUTOR, 

may interplead, 10 

"EINAL AND CONCLUSIVE," 
meaning of, 140 

FOEEIGNEE, 

may be a claimant, 17 

POEMS, LIST OP, 

I. In Sheriff's Interpleader : 

interpleader summons by sheriff, 181 
affidavit of sberifE in support, 181 
claim by claimant to goods seized, 182 
affidavit by claimant in support of claim, 182 
notice to execution creditor of claim, 183 

of execution creditor, of admission or dispute of 
claim, 183 
affidavit of service of summons, 184 
order dismissing sherili's application for relief, 184 
barring claimant, 185 
that sheriff withdraw, 185 
directing sale and issue, 185 

payment into Court, &c., and issue, 185 

or that sheriff con- 
tinue in possession, 
and issue, 187 
determination in summary manner, 187 
for sale where claim under bill of sale, 188 
remitting to County Court, 188 
statement to be delivered by claimant when matter remitted 

to County Court, 189 
interpleader issues, 189 
order directing special case, 190 
special case, 191 
interpleader bond, 191 

II. In Stakeholder's Interpleader ; 

affidavit by defendant in support of appKoation for relief, 

191 
interpleader summons by stakeholder, 192 
affidavit by claimant in support of claim, 193 
order dismissing defendant's application for relief, 193 
substituting claimant as defendant in action, 194 
directing issue, 194 ■-- 

determination in summary manner, 195 
affidavit of service where claimant does not appear, 195 
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FORMS, LIST OF—coiitmiied. 

II. In Stakeholder's Interpleadei — continued. 

order barring the claimant, 196 

interpleader issues, various, 196, 197, 199, 200 

order directing special case, 197 

originating summons for interpleader relief, 198 

stakeholder's affidavit in support of summons, 198 

order made on retui-n of summons, 199 

III. Interpleader Forms in County Court, 201 et aeq. 



GAENISHEE, 

when may interplead, 10 

not interplead, 11 

HIGH BAILIFF, 

fees of, 94, 105, 136 

liability of high bailiS for trespass or negligence, 96, 108, 110, 

136, 139 
order protecting high bailiff, 97 
fees on claim for rent, 104, 105 
duty on claim being made, 136 
authority to sell under sect. 156. .136 
appeal by, 144, 145 

HIGH COURT, 

interpleader in, 7 — 92 
Banfauptcy Court united to, 21 

HIEE PUECHASE AGREEMENT, 
where goods claimed under, 96 

INFANT, 

when may be a claimant, 18 

ESrSHEANCE COMPANY, 
when may interplead, 10 

not interplead, 12 

INTEEPLBADEE, 
definition of, 1 

history of, in English law, 2—6 
cases in which relief may be granted, 9, 116 

refused, 11, 115 
primary object of proceedings, 44 

INTEEPLBADEE SUMMONS, 

how issue affects rights of execution creditor, 22 
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INTEEPLEADEE SUMMONS— coraWnaed. 
procedure by, 29 
service out of jurisdiction, 29 

INVENTOEY, 

claimant not entitled to, of goods seized, 31 

ISSUE, 

generally, 34, 164 

forms of; 36 

procedure upon issue, 36, 69, 164 

judge who tries issue may dispose of whole matter, 69 

two issues may he directed, 165 

feigned issues abolished, 231 

JUDGE, 

appeal from Judge at chambers, 40 

JUET, 

may try interpleader issue, 163, 164 

JU8 TEBTII, 

when it may be set up, 169 

LANDLOED, 

when may interplead, 10 

be a claimant, 18, 175 et seq. 
claim for rent under County Court Eules, 103, 104 
appeal by, 144 
conduct of an interpleader proceeding by a, 175 

LIEN, 

person who has lien may claim goods, 18, 103 

MANDAMUS, 

procedure where mandamus is issued, 10 

MASTEE, JUEISDICTION OF, 
generally, 40 

MAYOE'S COUET, 
interpleader in, 151 

MOETGAGEE, 

second mortgagee may be a claimant, 17 

can set up jus tertii against execution creditor, 35 

NOTICE, 

of appeal, 64 
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'NOTLC^— continued. 

notice of claim to execution creditor, 87 

execution creditor's notice admitting or disputing claim, 88 



ONUS OF PEOOF, 

who should bear, 34, 36 

OEDER, 

what order generally provides, 33 

various forms of orders, 34, 162 

where not finally drawn up, rehearing, 64 

for sale under O. LVH., r. 12 . . 65 

where several causes pending in respect of subject-matter, 70 

order protecting sherifl from action, 89 

in County Courts, 114, 133 



PAETICULAES OF CLAIM, 
generally, 31 

sufficiency of, in County Courts, 101, 120 
forms of, 102 

PAETNEE, 

where partnership goods seized, 18, 22, 173 

PAYMENT INTO COUET, 
County Court Eules, 111 
payment out, 114 

PEOCEDUEE, 

discovery in interpleader matters, 69 
mode of trial, 69 

" PEOCEEDS," 

what are "proceeds," 21, 139 

Court should direct the application of the, 68 

what are, in County Court, 99 

PUECHASEE, 

position of purchaser from high bailifi, 96, 141 



QUESTION OF LAW, . 

special case may be stated where facts not m dispute, 42 



EECEIVEE, 

may be claimant, 19 
interplead, 20 
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RENT, 

where claim is for, 76, 158, 176 

RULES OF COUNTY COURT, 

O. XXVII., rr. 1 to 15 . .92 et seq., 238 
0. XXXIII., rr. 1, and 9 to 18. . 125 
0. LIIL, r. 3..148 

RULES OP SUPREME COURT, 
0. LVn...7— 92, 235 



SALE, 

power of Court to order sale, 17, 65, 66, 112 
effect of sale by liigh bailifl, 96 
higli bailiff may delay sale, 106 

SECURITY, 

deposit of by claimant, in County Court, 94, 135 
prescribed manner for giving, 136 

SECURITY FOR COSTS, 

in interpleader generally, 84 

ordinary rules not applicable in interpleader, 37 

SEIZURE, 

title to money paid to avoid seiziu-e, 173 

SERVICE, 

of summons out of jurisdiction, 29, 111 
time of, in County Courts, 100 
affidavit of service, form of, 184 
personal service on claimant, 29 

SHERIFF, 

when may interplead, 10, 19, 90 

not interplead, 12, 20, 21, 90 
must not collude with, either party, 25 
may appeal from summary decision, 40, 63 
remedy where ordered to pay costs, 64 
costs, 74 

charges and fees, 79 

conduct of interpleader proceeding by, 155 
duty where debtor becomes insolvent, 172 et seq. 
landlord claims for rent, 176 

SHIPMASTER, 

may not interplead for owners, 13 

SOLICITOR, 

when may claim in respect of lien, 19 
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SOLIGlTOB.—contimied. 

should not embark on interpleader proceedings without further 

retainer, 30 
ordered to pay costs, 64 

SPECIAX, CASE, 

generally, under O. LVII., r. 9. .42 

STAXEHOLDEE, 

conduct of interpleader proceeding by, 153 
position of a, S et seg., 154. 

STATUTES, 

Interpleader Act, 1831 . .3, 5, 71, 232 

Common Law Procedure Act, 1860. .5, 6, 43, 47, 58, 61, 233 

Statute Law Eevision Act, 1883 . . 6 

Judicature Act, 1873, s. 25 (11). .26, 32, 48, 91, 234 

Appellate Jurisdiction Act, 1876, s. 20. .49 

Judicature Act, 1894, s. 5. .49 

1884, s. 17.. 92, 235 
County Courts Act, 1846. .232 

1888.. 92, 103, 138, 142, 178 
Banki-uptcy Act, 1883, ss. 45 and 46. .170 

1890, s. 11. .171 
8 Anne, c. 14. . 175 et seq. 

STAT OP ACTION, 
generally, 32 

STTBJECT-MATTEE, 

what may be, of interpleader proceedmgs, 14 

of claims must be the same, 15 

value of, in cases decided in summary manner, 41 

SUMMAET DETEPMINATION, 

generally, under O. LVII., r. 8. .39, 41 

order made on, 42 

is a decision under 0. LVII., r. 9, a summary decision ? 58 

where value of subject-matter in dispute over £50. .62 

expediting hearing in County Court, 128 

SUMMONS, 

generally, 29 

County Court, 98, 111, 139 



TAXES, 

preferential payment of, 113 

TENANT, 

may interplead, 10 
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TEIAL, 

mode of, 69, 125 

TRESPASS, 

liability of high bailiff for, 96, 108, 110, 136, 139 

TEUSTEE, 

may be a claimant, 19 

TEUSTEE IN BANKEUPTCY, 
may be a claimant, 19, 170 
conduct of interpleader proceeding by, 170 et seq 
may be added as claim.ant on the issue, 175 



"VALUE OF GOODS," 

meaning of term ia County Courts Act, s. 156 . . 134 

WAGEES, 

holder of stake may not interplead, 13 

WAEEHOUSEMAJSr, 
may interplead, 11 

WHAEFINGEE, 

may interplead, 11 
costs and charges, 74 



THE END. 
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